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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Commodity Credit Corporation

7 CFR Part 1435

RIN 0560-AC14

Sugar and Crystalline Fructose
Marketing Allotment Regulations for
Fiscal Years 1992 Through 1998

AGENCY: Commodity Credit Corporation,
USDA.

ACTION: Final rule.

SUMMARY: The purpose of this final rule
is to adopt as final, with certain
changes, the interim rule published in
the Federal Register on July 6, 1993 (58
FR 36120) and to adopt as final, without
any changes, the interim rule published
in the Federal Register on August 6,
1993 (58 FR 41995). This final rule sets
forth regulations to implement the
provisions of sections 359 b-j of the
Agricultural Adjustment Act of 1938
(the 1938 Act), as amended, regarding
marketing allotments for sugar
processed from domestically produced
sugarcane and sugar beets and
crystalline fructose (CF) manufactured
from corn, including appeal procedures,
for the fiscal years 1992 through 1998.

EFFECTIVE DATE: February 8, 1995.

FOR FURTHER INFORMATION CONTACT:
Robert D. Barry, Director, Sweeteners
Analysis Division, Consolidated Farm
Service Agency (CFSA), United States
Department of Agriculture (USDA),
telephone: 202-720-3391.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This final rule is issued in
conformance with Executive Order
12866. Based on information compiled
by the USDA, it has been determined
that this final rule:

(1) Could have an annual effect on the
economy of more than $100 million;

(2) Could adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities.

A Final Regulatory Impact Analysis
determined that marketing allotments
would reduce the quantity of
domestically produced sugar that could
be marketed in the United States but
overall raise revenues of beet and cane
producers, processors, and refiners
through higher prices to users.
Marketing allotments would cause
supply disruptions and affect sugar-
producing sectors, States, and local
communities in different ways
depending on their particular balance of
sugar supply relating to allotments and
allocations.

Other than the above impacts, this
rule:

(1) Would not create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency;

(2) Would not materially alter the
budgetary impact of entitlements,
grants, user fees, or loan programs or
rights and obligations of recipients
thereof; and

(3) Would not raise novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
principles set forth in Executive Order
12866.

Regulatory Flexibility Act

It has been determined that the
Regulatory Flexibility Act is applicable
to this final rule. The Final Regulatory
Impact Analysis determined that this
regulation has no significant impact on
a substantial number of small entities
because the particular marketing
allotment options considered do not
affect the paperwork, reporting, or
compliance burdens of the small entities
in the program. The Commaodity Credit
Corporation (CCC) thus certifies that the
rule will have no significant economic
impact on a substantial number of small
entities. The Final Regulatory Impact
Analysis describing the options
considered in developing this final rule
and the impact of the implementation of
each option is available on request from
the above-named individual.

Environmental Evaluation

It has been determined by an
environmental evaluation that this

action will not have a significant impact
on the quality of the human
environment. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
necessary for this final rule.

Federal Assistance Program

The title and number of the Federal
Assistance Program, as found in the
Catalog of Federal Domestic Assistance,
to which this final rule applies are:
Commodity Loans and Purchases—
10.051.

Paperwork Reduction Act

The information collection
requirements for sugar beet and
sugarcane processors and raw cane
sugar refiners have been approved by
the Office of Management and Budget
(OMB) through March 31, 1996, and
assigned OMB no. 0560-0138.

The public reporting burden for the
approved collections of information is
estimated to average 90 minutes per
response, including time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and computing and
reviewing the collection of information.

Development of information
collection requirements for sugarcane
growers subject to proportionate shares
has not been finalized. These
information requirements will be
submitted to OMB for review under the
provisions of the Paperwork Reduction
Act of 1980 (44 U.S.C. 35).

Executive Order 12372 and Executive
Order 12778

The program covered by this final rule
is not subject to the provisions of
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. See the notice
related to 7 CFR part 3015, subpart V,
published at 48 FR 29115 (June 24,
1983).

This final rule has been reviewed in
accordance with Executive Order 12778.
The provisions of this final rule preempt
State law to the extent such laws are
inconsistent with the provisions of this
final rule. This final rule is not
retroactive. Before any action may be
brought regarding the provisions of this
final rule, the administrative appeal
rights set forth at 7 CFR part 780 must
be exhausted.
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Background

Title IX of the Food, Agriculture,
Conservation, and Trade Act of 1990
(the 1990 Act), which was enacted on
November 28, 1990, amended the 1938
Act to provide for the establishment,
under certain circumstances, of
marketing allotments for sugar and CF
for fiscal years 1992 through 1996.
Section 111 of the Food, Agriculture,
Conservation, and Trade Amendments
Act of 1991, which was enacted on
December 13, 1991, amended several
portions of the 1938 Act’s marketing
allotment provisions. Pub. L. 102-535,
Certain Producers of Sugarcane,
Provision for Equitable Treatment,
which was enacted on October 27, 1992,
further amended provisions pertaining
to penalties for producers in Louisiana
who harvest acreage in excess of
proportionate shares. The Omnibus
Budget Reconciliation Act of 1993 (Pub.
L. 103-66), which was enacted on
August 10, 1993, amended section 359
of the 1938 Act by:

(1) Extending the marketing allotment
provisions through fiscal year 1998,

(2) Allowing a processor of sugar
beets or sugarcane to market sugar in
excess of allocation in order to facilitate
the exportation of such sugar,

(3) No longer counting sugar under
loan as sugar marketed, and

(4) Imposing a civil penalty only if a
processor knowingly violates its
marketing allocation limit.

Summary of Comments

An interim rule to implement the
1938 Act’s provisions for sugar
marketing allotments was published
July 6, 1993 (58 FR 36120) and an
interim rule to implement the appeal
regulations was published August 6,
1993 (58 FR 41995). Fifteen comments
were received from interested persons
regarding the interim regulations: four
from cane industry trade associations,
one from an independent sugarcane
grower, three from sugar beet processing
companies, two from farm bureaus, one
from a sugar beet grower organization,
one from a beet sugar trade association,
one from a corn refining company, one
signed by three members of Congress,
and one from a State Commissioner of
Agriculture.

Discussion of Comments

1. There were 10 comments
addressing the 3-factor criteria used to
establish the percentage factors for
splitting the overall marketing allotment
between the cane and beet sectors.

Eight comments dealt with the
weights assigned each of the criteria.
Four commenters wanted past

marketings to be the predominant or
only criterion used to establish the
percentage factors. Their
recommendations for weighting past
marketings ranged from 66 1/3 percent
to 100 percent. Three commenters
endorsed CCC’s use of equal weights for
all three criteria. One commenter called
for flexibility in setting weights.

One commenter suggested that, when
establishing the percentage factors, the
Secretary not use the past marketing
histories of defunct processors.

One commenter urged flexibility in
the definition of “processing capacity”
in times of drought. It was suggested
that processing capacity be defined as
the greater of:

(1) The maximum production during
the 1985-1989 crop year period, or

(2) The maximum production during
the immediately preceding five crop
years.

The 1938 Act requires the use of the
three-factor criteria for determining the
percentage factors for overall beet and
cane sugar allotments (7 CFR 1435.511),
State cane sugar allotments (7 CFR
1435.512), and beet and cane processor
marketing allotment allocations (7 CFR
1435.513). In each of these CFR
sections, the regulations state: “‘Each of
the three criteria* * * will be
weighted equally, or as deemed
appropriate by CCC for each year
allotments are in effect.

CCC reaffirms its position that equal
weighting for the three factors is
generally appropriate for purposes of
the marketing allotment statute, unless
a different weighting is determined to be
more appropriate for a particular fiscal
year in light of the circumstances
existing at such time. Equal weights
were assigned to each of the three
factors when allotments were instituted
in FY 1993. An evaluation of the
comments made and the effects of the
FY 1993 allotments, and the experience
gained during the administration of the
allotments, confirms that such
flexibility is necessary in order to avoid
imposing disproportionate negative
effects on a few processors, while
having no effect on other processors that
have also expanded production since
the base period, or resulting in
increased prices considerably more than
necessary to achieve the objectives of
the no cost price support program for
sugar beets and sugarcane. CCC must
carefully evaluate the weighting of the
three factors in order to achieve the
statutory goals of fairness, efficiency
and equity in allocating market shares
and to avoid causing excessive prices
for consumers and industrial users of
sugar. Moreover, in the abstract, it
cannot be determined that differing

weights would be appropriate under the
conditions existing in each year in
which the allotments might be imposed.

CCC also believes the definition of
“processing capacity’’ should be
retained. Qualifying the definition for
drought opens up arguments for other
crop problems, such as premature
freezes, hurricane damage, flooding,
disease problems, and so forth, and
would require complicated
determinations of relative degree of
damage. Finally, the 1938 Act explicitly
states that the percentage factors for
establishing the overall beet and cane
sugar allotments shall consider
marketings of sugar during the 1985
through 1989 time period. Therefore,
past marketings of recently defunct
processors must be included in the
calculations. Thus, the 3-factor criteria
specified in the interim rule are adopted
without change.

2. Nine comments were received
concerning the treatment of sugar
pledged for price-support loans when
allotments were in effect.

The commenters were critical of
defining marketing to include the
pledging and repledging of sugar. These
concerns were addressed by the
Omnibus Budget Reconciliation Act of
1993, which amended the previous
statute so that only loan forfeitures and
sales may count against allocations.

Thus, §81435.510, 1435.513, and
1435.528 are revised accordingly. Also,
§1435.513 is revised to require that a
sale between processors to enable the
purchasing processor to fulfill its
allocation be reported to CCC within a
week of the date of such sale. The
interim rule had required that such sale
be reported within 2 days. This earlier
requirement resulted in an undue
paperwork burden.

3. There were seven comments
concerning allocations of the marketing
allotments. Three comments concerned
the reassignment of deficits. One
commenter suggested that CCC set a
specific timetable for assessing the need
to reassign deficits and make the
timetable known to the industry in
advance. One commenter recommended
reassignment of deficits after 20 days,
and another after 30 days.

CCC acknowledges the need for
prompt reassignment of deficits relative
to marketing allocations, so as not to
short the market. However, it is also
important to allow deficit companies
reasonable time to purchase sugar and
fill the deficit. When allotments were
announced during fiscal year 1993, the
first reassignments were made 26 days
later and related only to the cane sector.
The next reassignments, which related
to both the cane and beet sectors,
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occurred 56 days later. The timing of the
second reassignment was partially
impacted by delays in some processors’
monthly reporting. Because the most
recent data available are crucial for
determining reassignments, and CCC
cannot always be assured of timely
receipt of processor data, CCC can only
ensure that reassignments will be made
as soon and as frequently as practicable.

Thus, §1435.514 is revised
accordingly.

Two commenters called for
allowances for new processors. CCC
once again notes that the sugar
marketing allotment provisions of the
1938 Act do not provide for special
treatment for new entrants. Such
processors will be unable to acquire a
past marketings status but may acquire
processing capacity and the ability to
market sugar.

Thus, CCC rejects the
recommendation.

One commenter recommended that
CCC be required to publish sugar
marketing allotments at least 2 months
before the beginning of the fiscal year,
and if readjustments are needed, they
should be announced in advance of
each quarter. However, the statute
requires that, before the beginning of
each quarter, the CCC establish, adjust,
or suspend marketing allotments
depending on its assessment of
appropriate factors. Therefore, CCC
cannot impose allotments at the
beginning of each fiscal year to be
subsequently adjusted or suspended as
needed. Furthermore, CCC requires
flexibility in the time for announcing
allotments and readjustments, balancing
the need for up-to-date information and
analysis with the need of companies for
as much advance notice as possible.

Therefore, CCC rejects the
recommendation.

One commenter recommended that
the allocation of a facility closing or
curtailing operations be transferred
along with each grower’s production
history to other processors in the same
State, and if that State cannot fulfill the
allocation, to beet processors outside the
State.

CCC reiterates that under the
provisions of the 1938 Act, allocations
are not made on a facility basis, but
rather on a processor basis. At the
processor level, a plant closing would
have no effect on past marketings and
would reduce processing capacity after
five years, if the former production by
the closed facility were not offset by
increased production at other facilities
owned by the processor. Once a facility
is shut down, CCC would have to assess
whether the processor’s ability to
market would be affected, and if the

processor were placed in a “deficit” due
to the closure of a facility, CCC would
reassign the deficit.

Thus, CCC rejects the
recommendation.

4. Three commenters questioned
CCC'’s definition of sugar in its various
forms. Two commenters wanted liquid
fructose derived from sucrose to be
excluded from the definition of sugar.
CCC continues to maintain that, based
on well established definitions of sugar
and sucrose, fructose from sucrose is
sugar, rather than a sugar product. Sugar
products which are not subject to
allotment would consist of products,
other than sugar, whose majority
content is not sucrose or which are not
suitable for human consumption.
Permitting liquid fructose derived from
sucrose to be exempt from marketing
allotments would be a circumvention of
the purposes of the statute.

Thus, the definition of sugar as
provided in the interim rule is adopted
without change.

One commenter alleged inconsistency
regarding to CCC’s definitions for
molasses, cane syrup, liquid sugar, and
edible molasses, and referred to the
need to conform with U.S. Customs
definitions. CCC in the interim rule
adopted the Customs definition of
liquid sugar but also indicated the need
to distinguish among liquid sugar, cane
syrup, and sugar syrup. Regarding
molasses, the Customs definition refers
only to high-test or invert molasses
which is not molasses but actually a
sugar. CCC has found no universally
accepted industry definition of molasses
in terms of precise content of sucrose or
sucrose-equivalent of invert sugars.
Edible molasses is considered a sugar,
with a sucrose-solids content of
approximately over 60 percent. Sugar
syrup has a higher sucrose content but
its precise demarcation from edible
molasses is not given. Both sugars are
defined by CCC, for program purposes,
in terms of sucrose-solids content.
However, CCC does agree that the
definition of sugar syrup, as contained
in the interim rule, may be further
clarified by stating that it is not
principally of crystalline structure.

Thus, §1435.502 is revised
accordingly.

5. Two commenters urged USDA to
reconsider imposing penalties on
processors who had already exceeded
their allocation prior to the
announcement of allotments/
allocations. The Omnibus
Reconciliation Act of 1993 has amended
the 1938 Act to exempt processors from
penalties unless they “knowingly”
marketed sugar in excess of allocation.

Thus, §1435.528 is revised
accordingly.

6. There were four comments
concerning proportionate shares to
producers. One commenter wanted
clarification of the circumstances under
which more than the average per acre
yield for the preceding five years would
be utilized in determining the State’s
per acre yield goal. The interim rule
states in § 1435.521 that the State’s per-
acre yield goal will be at a level not less
than the State average per-acre yield for
the preceding 5 years, adjusted by the
State average recovery rate. However,
section 359f(b)(3)(A) of the 1938 Act
actually states that the State’s average
per-acre yield goal shall be at a level
(not less than the State average per-acre
yield for the preceding 5 years, as
determined by the Secretary) that will
ensure an adequate net return per
pound to producers, taking into
consideration any available production
research data that the Secretary deems
relevant. Section 359f(b)(3)(B) of the
1938 Act also states that the Secretary
shall adjust the per acre yield goal by
the average recovery rate.

Thus, §1435.521 is revised
accordingly.

Another commenter wanted CCC to
require Louisiana farmers to complete
acreage reporting by July 1 and inform
producers by August 15 of the acreage
that may be planted to meet their
proportionate shares for the following
crop year. However, CCC is not able to
determine whether allotments will be
implemented that far in advance.

Thus, CCC rejects this
recommendation.

The third comment concerned a
recommendation that sugarcane acreage
certified with ASCS by July be
immediately figured into a farm base
history for marketing allotment
calculations for the following fiscal year
when the crop is harvested. However,
the 1938 Act specifically states that the
acreage base for any farm is equal to the
average of the acreage planted or
considered planted for harvest for sugar
or seed in each of the 5 crop years
preceding the fiscal years that
proportionate shares will be in effect.
The acreage certified in July is
considered the current crop year for the
fiscal year that starts on the following
October 1. Thus, the 1938 Act does not
permit CCC to use the July data in
determining proportionate shares.

The last comment concerned a request
that any reduction in acreage eligibility
as a result of proportionate shares not
result in any reductions in future farm
base levels. Under current policy, the
acreage certified in July is used for
calculating a farm’s acreage base,
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regardless of whether allotments (and
proportionate shares) are subsequently
instituted.

7. There were two comments
concerning reasonable ending stocks in
the trigger formula for marketing
allotments. One commenter said USDA
should choose a method to define
reasonable stocks in order to give
credibility to the process by which
allotments are imposed. The other
commenter supported flexibility in
determining reasonable carry-over
stocks, but suggested USDA use a range
of stocks-to-use ratios in order to remain
consistent.

CCC has consistently rejected a
mechanical formula for determining
reasonable ending stocks, and instead
depends on a comprehensive analysis of
the market situation, outlook, and
prices. A purely statistical ratio cannot
capture the full complexity of the sugar
market.

Thus, CCC rejects the
recommendation.

8. Two commenters recommended
that CCC allow swaps between beet and
quota or domestically produced sugar to
facilitate exportation of surplus sugar.
The current regulations do not address
this issue of ‘“‘swapping.” Rather, this
issue will have to be addressed in terms
of further rulemaking i.e., a new
proposed rule, followed by a comment
period and final rule.

9. One commenter urged USDA to use
the required monthly data submitted by
the industry under section 359a of the
1938 Act for calculating all phases of
allotments and allocations because these
are the best data available. CCC agrees
with the need to use the best available
data for determining allotments and
allocations. However, the rule is not
changed for this comment because the
data published by the World Outlook
and Situation Board and the National
Agricultural Statistics Service are
deemed as “official”” USDA estimates.

10. One commenter wanted the term
“U.S. Market Value” for sugarcane to be
defined as “‘the daily New York No. 14
contract settlement price for the nearest
month less prevailing discounts for raw
sugar.”

CCC does not agree with this proposal
because discounts to the No. 14 contract
price vary continually over time and
among the different refiners.

11. One commenter reiterated a
previous contention that CF is a
premium product to sugar, does not
compete with sugar, and has value
based on qualities lacking in sugar. The
commenter wanted the calculation of CF
equivalence to be revised to give CF
credit for qualities that sugar does not
possess. CCC maintains that if CF is a

premium product to sugar, then less
(not more) of CF would be equivalent to
the sugar quantity of 200,000 tons.
Furthermore, the price premium of CF
depends not just on the inherent quality
of CF relative to sugar but on transient
market conditions, including variable
competitive relationships among
alternative sweeteners.

Thus, CCC rejects the
recommendation.

12. The following comments are
considered to be outside the limits of
this rulemaking, or are clearly contrary
to the provisions of the 1938 Act:

(1) Proportionate shares should be
established for Florida independent
growers,

(2) Imports of sugar from Canada
should be reduced to traditional levels,
and

(3) Allotments and allocations cannot
be justified for fiscal 1994.

Thus, CCC does not address these
matters.

13. No comments were received
regarding appeal regulations published
August 6, 1993 (58 FR 41995).

Thus, 7 CFR 1435.530 is adopted as
provided in the interim rule.

Additional Changes

14. Two additional sections of the
interim rule are revised to include the
specific wording of the 1938 Act.

First, § 1435.507(a) is revised to say
that CCC will make quarterly re-
estimates ‘‘no later than the beginning”
of each of the second through fourth
quarters of the fiscal year, rather than
“before the beginning of each quarter”.
This will bring the regulations into
conformance with section 359b(2) of the
1938 Act.

Second, §1435.520(b) is revised to say
that a processor’s allocation will be
shared among producers in “‘a fair and
equitable manner which adequately
reflects’”” each producer’s production
history, rather than in ““a fair and
adequate manner”. This will bring the
regulations into conformance with
section 359f(a) of the 1938 Act.

List of Subjects in 7 CFR Part 1435

Administrative practice and
procedures, Appeals, Loan programs/
agriculture, Marketing allotments, Price
support programs, Reporting and
recordkeeping requirements, Sugar.

Accordingly, the interim rule
amending 7 CFR part 1435, which was
published on August 6, 1993, (58 FR
41995) is adopted as final without any
changes, and the interim rule amending
7 CFR part 1435 which was published
on July 6, 1993, (58 FR 36120) is
adopted as final with the following
changes:

PART 1435—SUGAR

1. The authority citation for 7 CFR
part 1435 continues to read as follows:

Authority: 7 U.S.C. 1359aa—1359jj, 1421,
1423, 1446g; 15 U.S.C. 714b and 714c.

2. In §1435.500, paragraphs (a)(1) and
(a)(2) are revised to read as follows:

§1435.500 Applicability.
a * X *

(1) The marketing by processors,
during fiscal years 1992 through 1998,
of sugar processed from domestically
produced sugarcane and sugar beets;

(2) The marketing by manufacturers,
during fiscal years 1992 through 1998,
of crystalline fructose manufactured
from corn;

* * * * *

3. In §1435.502, the definition of
‘“'sugar syrup” is revised to read as
follows:

§1435.502 Definitions.
* * * * *

Sugar syrup means a direct-
consumption sugar, which is not
principally of crystalline structure, that
has a sucrose or sucrose-equivalent
invert sugar content of less than 94
percent of the total soluble solids.

* * * * *

4. In §1435.507, paragraph (a)
introductory text is revised to read as
follows:

§1435.507 Annual estimates and quarterly
re-estimates.

(a) Before the beginning of each of the
fiscal years 1993 through 1998, CCC will
estimate, and no later than the
beginning of each of the second through
fourth quarters of such fiscal years, CCC
will re-estimate, for such fiscal year:

* * * * *

5. In §1435.510, paragraph (d) is

revised to read as follows:

§1435.510 Adjustment of overall allotment
quantity.
* * * * *

(d) If the overall allotment quantity is
reduced under paragraph (a)(1) of this
section and the quantity of sugar and
sugar products marketed, at the time of
the reduction, exceeds the processors’
reduced allocation, the quantity of
excess sugar or sugar products marketed
will be deducted from the processor’s
next allocation of an allotment, if any.
The exceptions provided for in
§1435.513 shall be applicable in
determining whether a processor has
exceeded a reduced allocation.

* * * * *

6. In §1435.513:
A. Paragraph (f) is revised,
B. Paragraph (g) is removed, and
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C. Paragraph (h) is redesignated as
paragraph (g) and redesignated
paragraph (g) is revised to read as
follows:

§1435.513 Allocation of marketing
allotments to processors.
* * * * *

(f) During any fiscal year in which
marketing allotments are in effect and
allocated to processors, the total of the
quantity of sugar and sugar products
marketed by a processor shall not
exceed the quantity of the allocation of
the allotment made to the processor.

(g) Paragraph (f) of this section shall
not apply to any sale of sugar by a
processor to another processor that is
made to enable the purchasing
processor to fulfill the purchasing
processor’s allocation of an allotment.
Such sales shall be reported to CCC
within a week of the date of any such
sale.

7.1n §1435.514, paragraph (a) is
revised to read as follows:

§1435.514 Reassignment of deficits.

(a) From time to time in each fiscal
year that marketing allotments are in
effect, CCC will determine whether
processors of sugar beets or sugarcane
will be able to market sugar covered by
the portions of the allotments allocated
to them. These determinations will be
made giving due consideration to
current inventories of sugar, estimated
production of sugar, expected
marketings, and any other pertinent
factors. These determinations will be
made as soon and as frequently as
practicable.

* * * * *

8. In §1435.520, paragraph (b) is

revised to read as follows:

§1435.520 Sharing processors’
allocations with producers.
* * * * *

(b) Whenever allocations of a
marketing allotment are established or
adjusted, every sugar beet processor and
sugarcane processor must provide to
CCC such adequate assurances as are
required to ensure that the processor’s
allocation will be shared among
producers served by the processor in a
fair and equitable manner which
adequately reflects each producer’s
production history.

* * * * *

9. In §1435.521, paragraph (c) (1) is

revised to read as follows:

§1435.521 Proportionate shares for
producers of sugarcane.
* * * * *

C * X *

(1) Establish the State’s per-acre yield
goal at a level (not less than the average

per-acre yield in the State for the
preceding 5 years) that will ensure an
adequate net return per pound to
producers in the State, taking into
consideration any available production
research data considered relevant;

* * * * *

10. In §1435.528, paragraphs (a) and
(b) are revised to read as follows:

§1435.528 Penalties and assessments.

(a) In accordance with section
359b(d)(3) of the Agricultural
Adjustment Act of 1938, as amended (7
U.S.C. 1359bb(d)(3)), any sugar beet
processor or sugarcane processor who
knowingly markets sugar or sugar
products in excess of the processor’s
allocation in violation of §1435.513
shall be liable to CCC for a civil penalty
in an amount equal to 3 times the U.S.
market value, at the time the violation
was committed, of that quantity of sugar
involved in the violation.

(b) In accordance with section
359b(d)(3) of the Agricultural
Adjustment Act of 1938, as amended (7
U.S.C. 1359bb(d)(3)), any manufacturer
of CF who knowingly markets CF in
excess of the manufacturer’s marketing
allotment shall pay to CCC a civil
penalty in an amount equal to 3 times
the U.S. market value, at the time the
violation was committed, of that
quantity of CF involved in the violation.
* * * * *

Signed at Washington, DC, on February 2,
1995.

Grant Buntrock,

Acting Executive Vice President,
Commodity Credit Corporation.

[FR Doc. 95-3288 Filed 2—-8-95; 8:45 am]
BILLING CODE 3410-05-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 330
RIN 3064-AB28

Deposit Insurance Coverage

AGENCY: Federal Deposit Insurance
Corporation (FDIC).

ACTION: Final rule.

SUMMARY: The FDIC is amending its
deposit insurance regulations to require
that: Upon request, an insured
depository institution disclose in
writing to depositors of employee
benefit plan funds, its current Prompt
Corrective Action (PCA) capital
category, its capital ratios, and whether
employee benefit plan deposits would
be eligible for “pass-through’ insurance
coverage; upon opening an account

comprised of employee benefit plan
funds, an insured depository institution
disclose in writing its PCA capital
category, a description of the
requirements for “‘pass-through”
insurance coverage and whether, in the
institution’s judgment, the deposits are
eligible for “pass-through” deposit
insurance; and when employee benefit
plan deposits placed with an insured
depository institution would no longer
qualify for “‘pass-through’ insurance
coverage, the institution disclose in
writing to all existing employee benefit
plan depositors within 10 business days
the institution’s PCA capital category
and that new, rolled-over or renewed
employee benefit plan deposits will not
be eligible for ““pass-through’ deposit
insurance coverage.

The FDIC is also making a number of
technical amendments to its insurance
regulations concerning commingled
accounts of bankruptcy trustees, joint
accounts, accounts for which an insured
depository institution is acting in a
fiduciary capacity, and accounts for
which an insured depository institution
is acting as the trustee of an irrevocable
trust.

The intended effect of the final rule is
to provide employee benefit plan
depositors important information, not
otherwise available, on “‘pass-through”
deposit insurance which may be needed
to prudently manage their funds. The
technical amendments clarify the
insurance rules involving commingled
accounts of bankruptcy trustees, joint
accounts, accounts for which an insured
depository institution is acting in a
fiduciary capacity, and accounts for
which an insured depository institution
is acting as the trustee of an irrevocable
trust.

EFFECTIVE DATES: The amendments to 12
CFR 330.12 are effective on July 1, 1995.
The amendments to 12 CFR 330.6,
330.7, 330.10 and 330.11 are effective
on March 13, 1995.

FOR FURTHER INFORMATION CONTACT:
Daniel M. Gautsch, Examination
Specialist, Division of Supervision (202/
898-6912) or Joseph A. DiNuzzo,
Counsel, Legal Division (202/898-7349),
Federal Deposit Insurance Corporation,
550 17th Street, NW, Washington, D.C.
20429.

SUPPLEMENTARY INFORMATION:
Background

In May 1993, the FDIC Board of
Directors (Board) revised § 330.12 of the
FDIC’s regulations (12 CFR 330.12) (58
FR 29952 (May 25, 1993)) to reflect the
new limitations imposed by section 311
of the Federal Deposit Insurance
Corporation Improvement Act of 1991
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(Pub. L. 102—242, 105 Stat. 2236)
(FDICIA) on the “‘pass-through’ deposit
insurance provided for employee benefit
accounts. (**‘Pass-through” insurance
means that the insurance coverage
passes through to each owner/
beneficiary of the applicable deposit.)
As required by section 311 of FDICIA,
under the revised rules, whether an
employee benefit plan deposit is
entitled to “pass-through’ deposit
insurance coverage is based, in part,
upon the capital status of an insured
depository institution at the time the
deposit is accepted.

Under 88330.12 (a) and (b), ““‘pass-
through” insurance shall not be
provided if, at the time an employee
benefit plan deposit is accepted, the
institution may not accept brokered
deposits pursuant to section 29 of the
FDI Act (12 U.S.C. 1831f(a)) unless, at
the time the deposit is accepted: (1) The
institution meets each applicable capital
standard; and (2) the depositor receives
a written statement from the institution
indicating that such deposits are eligible
for insurance coverage on a ‘‘pass-
through” basis.® The written statement
required under this exception must be
provided each time a deposit is made or
additional employee benefit plan funds
are placed with the insured institution.
58 FR 29957 (May 25, 1993).

Section 29 of the FDI Act prohibits
insured depository institutions that are
“‘adequately capitalized” but have not
obtained a broker deposit waiver from
the FDIC and “undercapitalized”
institutions (or institutions in lower
capital categories) from accepting
brokered deposits.2 A brokered deposit
is defined in § 337.6 of the FDIC’s
regulations (12 CFR 337.6) as any
deposit that is obtained, directly or
indirectly, from or through the
mediation or assistance of a deposit
broker.

On December 8, 1993, the FDIC
published in the Federal Register a
proposed rule (58 FR 64521) to impose
several specific disclosure requirements
upon insured depository institutions
regarding the availability of ““pass-
through” insurance coverage for
employee benefit plan deposits. In
summary, the proposed rule would have
required that: (1) Upon request (within
two business days after receipt of such
request), an insured depository

1The recordkeeping requirements of § 330.4 of
the FDIC’s regulations also would have to be
satisfied. 12 CFR 330.12(a) & 330.4.

2“Well capitalized” insured institutions can, in
certain circumstances, avoid a lapse in eligibility
for “‘pass-through” insurance of employee benefit
plan deposits, should the institution’s PCA capital
category be reduced to ‘“‘adequately capitalized”, by
obtaining a broker deposit waiver from the FDIC.

institution provide written notice to any
existing or prospective depositor of
employee benefit plan funds of the
institution’s leverage ratio, Tier 1
risked-based capital ratio, total risk-
based capital ratio, PCA capital category
and whether or not, in the opinion of
the institution, employee benefit plan
deposits made with the institution
would be entitled to “‘pass-through”
insurance coverage; (2) upon the
opening of any account comprised of
employee benefit plan funds, an insured
depository institution provide written
notice to the depositor of the
institution’s PCA capital category and
whether or not such deposits are eligible
for “pass-through’ insurance coverage;
(3) within two business days after an
insured depository institution’s PCA
capital category changes from “well
capitalized” to ““adequately
capitalized”, the institution provide
written notice to all depositors of
employee benefit plan funds of the
institution’s new PCA capital category
and whether or not new, rolled-over or
renewed employee benefit plan deposits
would be eligible for ““pass-through”
insurance coverage; and (4) within two
business days after an insured
depository institution’s PCA capital
category changes to a category below
“adequately capitalized”, the institution
provide written notice to all depositors
of employee benefit plan funds
indicating that new, rolled-over or
renewed deposits of employee benefit
plan funds made on or after the date the
institution’s PCA capital category
changed to a category below adequately
capitalized will not be eligible for ““pass-
through” insurance coverage.

The FDIC issued the proposed rule, in
part, because of numerous comments it
received from various sources on the
difficulty of obtaining public
information concerning an insured
institution’s capital levels and on its
current PCA capital category—
information necessary to determine
whether employee benefit plan deposits
would be eligible for ““pass-through”
insurance coverage.

Discussion of the Final Rule and
Comments on the Proposed Rule

The FDIC received 67 comment letters
on the proposed rule. Thirty-seven were
from banks and savings associations,
seventeen from bank or thrift holding
companies, seven from trade
associations, and six from other
interested parties. Numerous
suggestions and recommendations were
made to revise the proposal.

Only three commenters expressed
support for all aspects of the proposed
rule. The majority of comments

recommended various revisions to make
the proposal less burdensome. Many
commenters noted that most institutions
presently do not have a system for
identifying employee benefit plan
accounts and that more time was
needed to provide the required
disclosures to affected depositors. They
also expressed concern about the
administrative cost of complying with
all aspects of the proposal. Others
commented that the proposed rule
might create a potential liability for
insured institutions and promote bank
“runs.” Most commenters suggested that
the FDIC include optional sample
disclosures in the regulation.

In issuing the proposed rule for
comment the FDIC was cognizant of the
attendant regulatory burden that would
be imposed upon insured depository
institutions. Thus, the FDIC attempted
to balance the undesirability of
imposing additional regulatory
requirements on insured depository
institutions with the importance of
providing timely notice to existing and
prospective employee benefit plan
depositors of the extent of “‘pass-
through” insurance coverage available
for their deposits—information which is
important to them and not otherwise
generally available. In response to the
public comments, the FDIC has
modified the requirements of the
proposed rule so that the final rule has
fewer and less burdensome disclosure
requirements than those proposed. The
remaining requirements are believed to
be essential, however, to ensure that the
necessary deposit insurance information
is provided to employee benefit plan
depositors.

In FDICIA Congress for the first time
linked deposit insurance coverage to the
capital level of the insured depository
institution. This relationship between
the scope of deposit insurance and an
institution’s capital applies only to
employee benefit plan deposits. This
special category of deposit insurance
coverage, therefore, requires special
disclosure rules; otherwise, employee
benefit plan depositors may be
inappropriately disadvantaged. Given
the nature of the statutory requirements
for ““pass-through’ insurance coverage
for employee benefit plan accounts, the
Board believes the disclosure
requirements are essential to safeguard
the interests of employee benefit plan
depositors and ultimately plan
participants. As indicated below,
however, the Board acknowledges that
the disclosure requirements do not fully
safeguard the interests of the owners of
employee benefit plan deposits and
believes that amendments to the
insurance provisions of the FDI Act are
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needed to remedy the continuing
potential exposure of those owners.

The following is a discussion of the
comments received on the various
aspects of the proposed rule including
comments received on the specific
issues raised in the proposed
rulemaking:

A. Disclosures Upon Request

The proposed rule would have
required that, upon request ( within two
business days after receipt of such
request), an insured depository
institution provide written notice to any
existing or prospective depositor of
employee benefit plan funds of the
institution’s leverage ratio, Tier 1
risked-based capital ratio, total risk-
based capital ratio, PCA capital category
and whether, in the opinion of the
institution, employee benefit plan
deposits placed with the institution
would be eligible for “‘pass-through”
insurance coverage. A majority of the
commenters that specifically addressed
this issue favored this provision. They
cited the need for depositors to be able
to obtain adequate information in order
to make an informed decision about
where to invest their funds. Those
opposed to such a requirement cited the
regulatory burden of developing policies
and procedures, automation systems,
training of customer service personnel
and maintaining current capital-related
information to ensure compliance with
the requirement. Other commenters
questioned the need to disclose this
capital information because, in their
view, the information would confuse
most individuals.

A number of commenters also
guestioned the requirement that
institutions make disclosures to
prospective employee benefit plan
depositors upon request. They indicated
that individuals are free to take their
business elsewhere if they are not
satisfied with the information received.
They suggested that market forces can
address this issue and recommended
that this requirement be deleted from
the regulation.

The FDIC agrees that prospective
customers are free to take their business
elsewhere if they do not get the desired
information. Existing customers,
however, may have several reasons why
they cannot easily move their accounts.
Therefore, the final rule has been
changed to require disclosures when
requested by employee benefit plan
customers that already have accounts at
an insured institution.

The FDIC believes that the regulatory
burden placed on institutions can be
mitigated if adequate time is given to
establish policies and procedures.

Accordingly, the final rule contains a
delayed effective date of July 1, 1995. In
addition, the capital information to be
disclosed is based on the most recently
available data and need not be as of the
date of the deposit. The FDIC believes
that insured institutions should not
have to develop any new, specific
procedures to develop the capital
information required by this portion of
the rule. For example, institutions that
are clearly “well capitalized” and have
experienced only minor variations in
their capital ratios since the filing of
their last quarterly Consolidated Report
of Condition and Income (Call Report)
may use the capital ratios calculated at
that time.

An institution’s capital category and
the availability of ““pass-through”
insurance are, in almost all cases,
believed to be derived from financial
information currently available. Further,
only a very few insured depository
institutions are not eligible for employee
benefit plan “pass-through’ deposit
insurance coverage. (Based on
September 30, 1994 regulatory reporting
data only 279 of 12,774 insured
depository institutions were less than
“well capitalized”.) Therefore, it is
estimated that the regulatory impact of
this portion of the rule will be
insignificant.

Some commenters recommended that
depositor requests be in writing and be
mailed to a central location. The FDIC
believes that once procedures are
developed it should be no more
burdensome to honor an oral request
than a written one. In addition,
imposing restrictions on existing
depositors that request this information
would hamper the purpose of providing
timely information. Therefore, the FDIC
has decided that depositor requests can
be made orally or in writing to
designated bank employees.

B. Disclosure Upon Opening an Account

The proposed rule also would have
required that, upon the opening of any
employee benefit plan account, the
insured depository institution provide a
written notice to the depositor of the
institution’s PCA capital category and
whether or not such deposits are eligible
for ““pass-through’ insurance coverage.
Commenters generally expressed
support for this provision. Some,
however, questioned whether disclosing
capital information was meaningful to
an employee benefit plan depositor.

The FDIC continues to believe that it
is essential that an employee plan
depositor be notified about whether
““pass-through’ coverage is available for
deposits placed with a depository
institution. Moreover, based on the

comments received on this and related
issues, the FDIC also believes that when
opening an employee benefit plan
account depositors should be informed
(or reminded of) the basic requirements
of the law and regulations regarding the
availability of “pass-through’ insurance
coverage for employee benefit plan
deposits. Thus, the FDIC has revised
this provision of the final rule to require
that the written notice provided to an
employee benefit plan depositor include
an accurate explanation of the
requirements for “pass-through’ deposit
insurance coverage. (A sample
disclosure of this information is
provided below.) Therefore, the final
rule retains the requirement that the
written disclosure statement indicate
the institution’s PCA capital category
and whether, in the institution’s
judgment, the funds being deposited are
eligible for deposit insurance coverage.
The sample disclosure also contains
language informing employee benefit
plan depositors that additional
information on the institution’s capital
condition may be requested.

C. Timing of Disclosures

The proposed rule would have
required that certain information be
provided within two business days to
current or prospective employee plan
depositors in three different situations:
(1) When an institution received a
request for information from an
employee benefit plan depositor; (2)
when an institution’s capital category
changed from “‘well capitalized” to
“‘adequately capitalized’’; and (3) when
an institution’s capital category fell
below “‘adequately capitalized”.
Regardless of whether or when notice is
provided to the depositor, ‘‘pass-
through” insurance coverage on new,
rolled over or renewed deposits may
cease immediately upon notice to the
insured depository institution that its
PCA capital category has been lowered.
Thus, the proposed rule requested
comments on the feasibility of
compliance with the two-day
notification requirement and,
specifically, on whether a longer time
frame might increase the period for
which a depositor’s employee benefit
plan funds would be uninsured.

Of the 42 commenters that
specifically addressed the time frame
requirement, 40 stated that the two-
business-day period was too short. The
commenters recommended extending
the time requirement from the proposed
period of two business days to periods
of time ranging from five days to 30
days. The most common
recommendation was to extend the
period to 10 business days, the same



7704

Federal Register / Vol. 60, No. 27 / Thursday, February 9, 1995 / Rules and Regulations

period of time as required under the
Federal Reserve’s Regulation DD (12
CFR part 230), which implements the
Truth in Savings Act. Seven
commenters recommended five business
days indicating that the required
disclosures could be made within five
business days once policies and
procedures had been established to
ensure compliance with the regulation.

Based on the comments received on
this issue, the Board has decided to
require that the disclosures to be made
upon request be made within five
business days—the shortest period of
time that it believes an institution could
be expected to meet the time
requirements. In arriving at this time
period the FDIC attempted to balance
the feasibility of complying with the
requirement with the need for employee
benefit plan depositors to know, on a
timely basis, whether deposits are and
will continue to be eligible for ““pass-
through” insurance coverage.
Institutions are encouraged to provide
the required disclosures sooner, if
possible.

The five business day time frame
begins upon the bank’s receipt of the
request and ends when the institution
mails or delivers the required
information to the depositor. “‘Receipt”
means when an institution receives a
request, not when it is received by a
designated department of the
institution.

Secondly, the FDIC has decided to
extend to 10 business days the
notification time frame when an insured
institution must provide notice that
new, renewed or roll-over employee
benefit plan deposits placed with an
institution will not be eligible for “pass-
through” insurance coverage. The FDIC
recognizes that this disclosure is more
extensive than an individual request
from an employee benefit plan depositor
and generally will occur when an
institution is experiencing financial
problems. Institutions in this situation
frequently have management
deficiencies and weak internal controls.
For these reasons, adoption of a slightly
longer time frame is believed
appropriate. Institutions are encouraged
to provide disclosures sooner, if
possible.

Despite its decision to extend the
periods in which insured institutions
must comply with the disclosure
requirements of the final rule, the Board
continues to be concerned about
employee benefit plan funds that are
deposited with an institution before the
institution is required to notify
depositors of the discontinuation of the
availability of ““pass-through’ coverage
on such deposits. An example would be

where an institution becomes
“undercapitalized” on Day 1 and a
customer deposits employee benefit
plan funds before the expiration of the
10 days within which the institution is
required to notify employee benefit plan
depositors that “‘pass-through”
insurance will not be available for
deposits placed after Day 1. Under the
FDI Act and §330.12, such deposits
would not be eligible for ““pass-through”
coverage because at the time they were
‘““accepted” the institution was
undercapitalized—and, thus, not
permitted to accept brokered deposits.
The Board believes that Congress should
consider amendments to the insurance
provisions of the FDI Act to address this
potential pitfall for employee benefit
plan depositors and, particularly, the
ultimate plan participants.

One commenter recommended that
when an institution notifies existing
employee benefit plan depositors that
“pass-through’ insurance coverage is no
longer available, the affected depositors
not be assessed a withdrawal penalty.
This would pertain particularly to the
situation where a depositor places
employee benefit plan funds with an
institution between the time that such
deposits become ineligible for *‘pass-
through” coverage and the time the
institution notifies the depositor of the
ineligibility of new deposits for such
coverage. Because the “‘pass-through”
coverage of only newly deposited funds
is potentially affected by this time gap
and then only if the institution fails, the
FDIC has decided not to address the
withdrawal penalty issue in the final
rule. The institution and its employee
benefit plan customers are free to
negotiate this matter. The FDIC
anticipates that insured institutions will
waive any penalty fees in appropriate
circumstances.

D. Disclosure When an Institution’s PCA
Capital Category Changes but *‘Pass-
Through” Insurance Coverage Is Still
Available

The proposed rule would have
required an insured depository
institution to provide a written notice to
all employee benefit plan depositors
when the institution’s PCA capital
category changed from “‘well
capitalized” to ““adequately
capitalized”, irrespective of whether
employee benefit plan deposits still
would be eligible for “pass-through”
insurance coverage. The FDIC requested
comment on whether a disclosure
should be required upon such a
reduction in an institution’s PCA capital
category but the institution had
obtained a waiver from the FDIC under
§ 337.6 of the FDIC’s regulations to

accept brokered deposits, and thus,
there would be no change in the
availability of ““pass-through” deposit
insurance coverage for employee benefit
plan deposits.

Of the 46 commenters that
specifically addressed this issue, 40
were against requiring any disclosures if
the availability of “‘pass-through”
coverage had not changed. Commenters
noted that providing disclosures would
cause confusion among depositors,
create an increased regulatory burden
on the institution in having to explain
to affected depositors why the notice
was being sent even though the
availability of ““pass-through” insurance
coverage had not changed, encourage
disintermediation, promote financial
instability within institutions, and
encourage bank ‘“‘runs”. They also
indicated that such a disclosure
requirement would be contrary to the
FDIC goals of promoting a safe and
sound banking system and of limiting
losses to the deposit insurance funds.

The FDIC concludes that this
requirement would be an unnecessary
burden and has decided to eliminate
this provision from the final rule.
Although a reduction in an institution’s
PCA capital category to ‘“‘adequately
capitalized” reflects a decline in an
institution’s capital level and, thus, may
be helpful information for an employee
benefit plan depositor, this change is
only one of many factors that an
employee benefit plan depositor should
consider when monitoring the financial
condition of an insured depository
institution. In addition, the final rule
requires that employee benefit plan
depositors be notified if and when new,
renewed or rolled-over employee benefit
plan deposits will no longer be eligible
for ““pass-through’ insurance coverage.
Also, under the final rule, information
on an institution’s PCA capital category
and whether “pass-through’ coverage is
available can be obtained from an
institution under the “upon request”
provision of the final rule.

E. Form of Disclosures

In the proposed rule the FDIC
solicited specific comment on the form
of disclosure. The five specific areas
addressed were whether: (1) the
required disclosures should have to be
in a separate mailing; (2) a written
acknowledgement from the intended
recipient of the disclosure should be
required; (3) the disclosure should be
required to be prominent and
conspicuous (for example, requiring
bold type); (4) the disclosure should be
part of the deposit agreement; and (5)
other related information may be
disclosed.
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The FDIC received only a few
comments on each of these areas. In
general, commenters favored the option
of using a separate mailing, the
requirement that disclosures be
“prominent and conspicuous”, and the
ability to include other related
information in the disclosure—such as
explaining why an institution had a
capital deficiency. The respondents
opposed requiring an institution to
obtain a written acknowledgement from
employee benefit plan depositors or
requiring that the disclosures be part of
the deposit agreement.

The FDIC has decided not to establish
any specific forms or procedures on the
required disclosures except for a general
requirement that the required
disclosures be “‘clear and conspicuous.”
This phrase is believed to be more
representative of the standard that
disclosures must be in a reasonably
understandable form. It does not require
that disclosures be segregated from
other material or located in any
particular place or be in any particular
type size.

Institutions may, at their discretion,
use any of the above or other disclosure
methods as long as it meets the *‘clear-
and-conspicuous” standard and the
time requirements. For example, an
institution that is opening an employee
benefit plan account may provide a
separate written disclosure statement to
the customer or reference the specific
section of the deposit agreement that
contains the disclosure information.

A reasonableness standard will be
used when reviewing compliance with
this section of the regulation.
Institutions should consider the level of
sophistication of a depositor when
providing required disclosures to assure
that they are communicated in a clear
and understandable fashion. The FDIC
believes that, in general, managers and
administrators of employee benefit
plans are more sophisticated financial
persons than the average depositor.

F. Discussion of Sample Disclosures

The FDIC requested comment on
whether the final rule should include a
specific notice that institutions would
have to provide to employee benefit
plan depositors when an institution’s
PCA capital category changed from
“well capitalized” to “‘adequately
capitalized” or to a level below
“‘adequately capitalized.” The majority
of commenters specifically addressing
this issue suggested that the FDIC
provide sample language in the final
rule but recommended that any sample
disclosures be optional and that
additional information be permitted to
be disclosed to the employee benefit

plan depositor—such as the reasons for
an institution’s capital deficiency. Other
commenters expressed concern about
the tone of the sample language
included in the proposed rule while
others suggested alternate language.

One commenter recommended that
the FDIC also provide a sample
disclosure when a depositor opens an
employee benefit plan account. Other
commenters suggested a disclosure that
only informs the depositor whether
employee benefit plan deposits would
be eligible for “pass-through’ coverage
under the regulations.

Based on these comments, the FDIC
has provided below two sample
disclosure notices. One applies when a
depositor opens an employee benefit
plan account and includes a description
of the requirements for ‘‘pass-through™
insurance coverage. The other is when
new, renewed or rolled-over employee
benefit plan deposits would not be
eligible for ““pass-through” insurance
coverage.

Additional information can be
included with the disclosure as long as
the overall disclosure statement meets
the clear-and-conspicuous standard in
the regulation. This may include, for
example, additional information on an
institution’s capital deficiency and
when, in the institution’s opinion, the
deficiency is expected to be corrected.

A few commenters noted that the
sample disclosure statements indicate
that the FDIC is not bound, in its
insurance determinations, by
information provided by insured
institutions to depositors on the
eligibility of the employee benefit plan
deposits to ““pass-through” insurance
coverage. It is correct that the FDIC is
not bound in its insurance
determinations by information provided
by an insured institution to its
customers. The FDIC also is not
responsible for or bound by a depository
institution’s failure to provide the
required disclosure statements.

Although it may be helpful for an
insured institution to inform employee
benefit plan depositors that the FDIC is
not bound by information provided by
an insured institution to its customers,
the Board believes the inclusion of that
information in the required disclosure
statements should be optional. The
thrust of the disclosure requirements
imposed by the final rule is to alert
employee benefit plan depositors to the
rules regarding ‘‘pass-through”
insurance coverage and, in particular, to
inform them when such coverage is no
longer available. Requiring insured
institutions to indicate whether the
FDIC would be bound by incorrect
information in the disclosure statements

goes beyond the necessary scope of the
required disclosure.

G. Separate Enforcement Provision

The FDIC requested comment on
whether a free-standing enforcement
and/or penalty provision should be
included in the final rule. The few
commenters that addressed this
guestion requested that any sanctions
imposed be limited to cases of
intentional disregard or willful
noncompliance and that civil money
penalties should not be assessed. In the
proposed rule, the FDIC indicated that
violations of regulatory requirements
would be subject to the full array of
enforcement sanctions (including the
imposition of civil monetary penalties)
contained in section 8 of the FDI Act (12
U.S.C. 1818).

The FDIC has decided that separate
enforcement provisions are not required
to enforce the requirements of the final
rule. The current provisions in section
8 of the FDI Act (12 U.S.C. 1818) are
considered adequate and will be used to
enforce compliance when deemed
appropriate.

H. Inclusion of Information in Call
Reports

The FDIC requested comment on
whether the capital ratios and PCA
category of an institution should be
made a general disclosure requirement
in, for example, quarterly Consolidated
Reports of Condition and Income (Call
Reports). In this way, existing and
prospective employee benefit plan
depositors and other interested parties
would be able to obtain an official,
publicly available statement of an
institution which clearly indicates this
important information.

Of the 15 commenters that addressed
this issue, 12 favored adding the
information to the Call Reports. Those
in favor suggested that including this
information would provide depositors
with an efficient and independent
means of obtaining relevant financial
data on an insured institution. They also
recognized that employee benefit plan
administrators have a fiduciary
obligation to determine the capital
status of an insured institution. Two
commenters also recommended that this
information be disclosed on Thrift
Financial Reports (TFRs). Two others
suggested that this information be in
lieu of the required disclosures in the
proposed rule. One commenter
specifically opposed any revision to the
Call Report indicating that plan
administrators had the sophistication to
determine an institution’s capital ratios
and PCA capital category.
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Two other commenters suggested that
a “‘yes/no” box be included on the Call
Report that would indicate whether
“pass-through” coverage was available.
They opined that this one disclosure
would provide employee benefit plan
depositors with an explicit statement on
a quarterly basis on whether an
institution could provide ““‘pass-
through” coverage and would avoid the
guestion whether an institution
classified as ‘“‘adequately capitalized”
was able to offer ‘‘pass-through”
insurance coverage.

The FDIC does not have the authority
to change the Call Report or the TFR on
its own and has decided not to reach a
conclusion at this time. Instead it will
recommend to the Federal Financial
Institutions Examination Council that it
consider whether the Call Report and
the TFR should be amended to include
a line item for designating an
institution’s PCA capital category.

Although public disclosure of this
information would be beneficial to the
public, it also could be misleading
without further information or
investigation. For example, the
continued availability of “pass-through”
coverage would not be known in the
case of institutions reporting an
“adequately capitalized’ condition,
although this information would raise a
“red flag” that depositors could
investigate further. In addition, a Call
Report disclosure is as of the date of the
report and it may not reflect interim
events between Call Report dates.
Moreover, an institution’s PCA capital
category may not constitute an accurate
representation of an institution’s overall
financial condition or future
prospects—factors that employee benefit
plan depositors also need to consider.
Finally, it should be noted that the PCA
rules do not prohibit an institution from
disclosing its PCA capital category in
response to inquiries from investors,
depositors, or other third parties.
However, such disclosures should
include appropriate caveats in order to
avoid misleading the public.

The FDIC considered the
recommendation of including a “‘yes/
no”’ box on the Call Report but does not
favor this proposal out of a concern that
the disclosure would be more prone to
reporting error and would create a
greater regulatory burden on
institutions.

I. Definition of “Employee Benefit Plan
Depositor™

The FDIC indicated in the preamble of
the proposed rule that the required
information may be provided to an
employee benefit plan administrator or
manager instead of to each participant

in a plan. One commenter
recommended that the final rule define
the term “employee benefit plan
depositor’” to mean managers or
administrators of such plans. Thus, it
would make clear that the required
disclosures only need be made to the
administrator or manager of an
employee benefit plan and not to each
individual beneficiary of the plan. The
FDIC has decided to include such a
definition in the final rule. The final
rule also specifies that, for purposes of
the requirements of the final rule, the
definition of the term ““employee benefit
plan’ includes eligible deferred
compensation plans described in
section 457 of the Internal Revenue
Code (26 U.S.C. 457).

J. Sample Disclosures

1. A sample disclosure that an insured
depository institution may use when a
depositor opens an account consisting
of employee benefit plan deposits is as
follows:

Under federal law, whether an employee
benefit plan deposit is entitled to per-
participant (or ““pass-through’’) deposit
insurance coverage is based, in part, upon the
capital status of the insured institution at the
time each deposit is made. Specifically,
‘“pass-through’ coverage is not provided if, at
the time an employee benefit plan deposit is
accepted by an FDIC-insured bank or savings
association, the institution may not accept
brokered deposits under the applicable
provisions of the Federal Deposit Insurance
Act. Whether an institution may accept
brokered deposits depends, in turn, upon the
institution’s capital level. If an institution’s
capital category is either “well capitalized,”
or is “‘adequately capitalized’ and the
institution has received the necessary broker
deposit waiver from the FDIC, then the
institution may accept brokered deposits. If
an institution is either ““‘adequately
capitalized” without a waiver from the FDIC
or is in a capital category below ‘“‘adequately
capitalized,” then the institution may not
accept brokered deposits. The FDI Act and
FDIC regulations provide an exception from
this general rule on the availability of “‘pass-
through’ insurance coverage for employee
benefit plan deposits when, although an
institution is not permitted to accept
brokered deposits, the institution is
““adequately capitalized’” and the depositor
receives a written statement from the
institution indicating that such deposits are
eligible for insurance coverage on a ‘‘pass-
through” basis. The availability of “‘pass-
through” insurance coverage for employee
benefit plan deposits also is dependent upon
the institution’s compliance with FDIC
recordkeeping requirements.

[Name of institution]’s capital category
currently is [insert prompt corrective action
capital category]. Thus, in our best judgment,
employee benefit plan deposits are currently
eligible for “pass-through’ insurance
coverage under the applicable federal law
and FDIC insurance regulations.

Under the FDIC’s insurance regulations on
employee benefit plan deposits, an insured
bank or savings association must notify
employee benefit plan depositors if new,
rolled-over or renewed employee benefit plan
deposits would be ineligible for ““pass-
through” insurance and must provide certain
ratios on the institution’s capital condition to
employee benefit plan depositors who
request such information. If you would like
additional information on [name of
institution]’s capital condition, please make
a request [describe procedures for obtaining
the additional capital information].

2. A sample disclosure that an insured
depository institution may use when
new, renewed or rolled-over employee
benefit plan deposits will not be eligible
for “‘pass-through’ insurance coverage
is as follows:

On [date] [name of institution]’s capital
category changed from [previous PCA
category] to [current PCA category]. Because
of this change in [name of institution]’s
capital category and the institution’s inability
otherwise to satisfy the applicable FDIC
requirements in this regard, any employee
benefit plan funds deposited, rolled-over or
renewed with [name of institution] after
[date] will NOT be eligible for “‘pass-
through” (or per-participant) deposit
insurance coverage under §330.12 of the
FDIC’s regulations. Accordingly, plan
deposits made, rolled-over or renewed after
[date] will be aggregated and insured only up
to $100,000. This unavailability of ‘‘pass-
through’ insurance coverage on new, rolled-
over or renewed deposits will continue until
the institution’s capital category improves
and/or other applicable requirements are
satisfied. Deposits made over the period of
time when “‘pass-through” insurance
coverage is unavailable will not be eligible
for “pass-through” coverage unless and until
these deposits are rolled-over or renewed at
a time when ‘““pass-through’ insurance
coverage is again available. ‘“‘Pass-through”
insurance coverage on deposits made before
[insert date when ““pass-through’ coverage
no longer is available] is not affected.

K. Delayed Effective Date of the
Disclosure Requirements

Four commenters recommended that
the effective date of the final rule be
delayed 150 to 180 days to permit
institutions the time needed to develop
automation systems, and policies and
procedures to ensure compliance. Many
commenters indicated they presently do
not have a recordkeeping system that
will identify employee benefit plan
accounts. Some commenters indicated
that they would have to notify all
existing depositors in order to develop
such a recordkeeping system.

As indicated in §330.12 of the FDIC’s
regulations, in order for employee
benefit plan deposits to be eligible for
pass-through insurance coverage, among
other things, the recordkeeping
requirements of § 330.4 of the FDIC’s
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regulations (12 CFR 330.4) must be
satisfied. Under §330.4, in order for
pass-through insurance to be available
for fiduciary-type accounts (in which
one party has deposited funds for the
benefit of others) the bank’s deposit
account records must disclose the
existence of the fiduciary relationship,
and the details of the relationship and
the interests of the other party(ies) must
be ascertainable from the deposit
account records of the insured
depository institution or records
maintained by the depositor, or a third
party who has contracted with the
depositor to maintain such records on
his/her behalf.

Some insured depository institutions
that commented on the proposed rule
stated that their records did not classify
deposits specifically as employee
benefit plan deposits; thus, they
contended that it would be burdensome
to develop and implement a new system
for purposes of complying with the
proposed disclosure requirements. The
FDIC believes the final rule addresses
this issue. A list can be maintained for
new accounts going forward and a list
of existing customers can be established
over time. An event triggering the
required disclosures when an institution
no longer can offer ““pass-through”
insurance coverage is believed to be an
infrequent occurrence.

The changes made by FDICIA to
insurance coverage applicable to
employee benefit plan deposits have
been in effect since December 1992.
Thus, institutions should be aware of
the need to provide customers with
timely disclosures on the availability of
“pass-through” coverage for employee
benefit plan deposits. We assume that
this already has been done by a general
or specific mailing by institutions to
affected depositors.

Taking into consideration the period
of time the revised ‘““pass-through”
insurance rules have been in effect but
factoring in the “lead-time”’ several
commenters said was needed to develop
and implement the mechanisms
required to comply with the “upon-
request” disclosure provisions of the
final rule, the Board has decided to
delay the effective date of the revisions
to §330.12 until July 1, 1995. This
should provide insured depository
institutions a sufficient period of time to
satisfy all of the disclosure requirements
of the final rule. This delay in the
effective date also takes into
consideration section 302 of the Riegle
Community Development and
Regulatory Improvement Act of 1994
(Pub. L. 103-325) (RCDRIA), which
states, in part, that any new regulations
and amendments to existing regulations

which impose reporting, disclosure, or
other requirements on insured
depository institutions may only take
effect on the first day of a calendar
quarter unless certain exceptions are
met.

L. Explanation of the Disclosure
Requirements Under §330.12, Including
the Requirement Affecting Existing
Deposits on the Effective Date of the
Final Rule That Are Not Eligible for
“Pass-Through” Insurance Coverage

The final rule will apply with respect
to employee benefit plan funds on
deposit with an insured depository
institution on the effective date of the
final rule and such funds deposited on
and after that date. Institutions with
employee benefit plan deposits on the
effective date of the final rule that, when
deposited, were not eligible for ““pass-
through” insurance coverage (under
§330.12(a) and (b) of the FDIC’s
regulations) must provide to such
existing depositors the disclosure
statement and notice that ordinarily are
required under §330.12(h)(2) of the
final rule when an employee benefit
plan account is opened. This
requirement encompasses employee
benefit plan funds deposited between
December 19, 1992 (the effective date of
the applicable provisions of FDICIA)
and the effective date of the final rule.
These depositors otherwise would not
come within the scope of the final rule
and thus, would not receive the
disclosures otherwise required. The
disclosure documents referred to above
must be provided within 10 business
days after the effective date of the final
rule.

After the effective date of the final
rule, insured depository institutions that
accept employee benefit plan deposits
that are not eligible for “pass-through”
insurance coverage are subject to the
disclosure requirements contained in
§330.12(h)(3) of the final rule.

M. Coordination With Other Federal
Agencies

The FDIC has consulted with the
other federal banking and thrift
regulators in developing the final rule
and intends to continue to work with
the other federal regulators to assure,
among other things, consistent and
minimally burdensome implementation
of the final rule.

Technical Amendments to Part 330
Unrelated to the Proposed Amendments
to §330.12

The following is a discussion of the
technical amendments to Part 330 made
by the final rule that are unrelated to the
proposed amendments to § 330.12. The

amendments pertain to commingled
accounts of bankruptcy trustees, joint
accounts, accounts for which an insured
depository institution is acting in a
fiduciary capacity, and accounts for
which an insured depository institution
is acting as the trustee of an irrevocable
trust. Because, as discussed below, the
amendments merely clarify current
rules applicable to deposit insurance
coverage, they are outside the scope of
section 302 of RCDRIA. Thus, they need
not take effect on the first day of a
calendar quarter; instead, the technical
amendments will become effective 30
days after the final rule is published in
the Federal Register.

A. Commingled Accounts of Bankruptcy
Trustees

One technical amendment codifies
the FDIC’s long-standing staff
interpretation of the insurance coverage
available to a commingled bankruptcy
trustee’s account. For many years, the
FDIC’s staff has advised bankruptcy
trustees and other interested parties
that, when a bankruptcy trustee
appointed under title 11 of the United
States Code commingles the funds of
two or more bankruptcy estates in the
same trust account (such an account is
viewed as the account of a statutory
irrevocable trust created by one of the
chapters of title 11 of the United States
Code), the funds of each title 11
bankruptcy estate will receive pass-
through coverage—that is, each
bankruptcy estate will be separately
insured for up to $100,000—provided
that the recordkeeping requirements of
12 CFR 330.4(b) are met.3 However, in
spite of the FDIC’s staff interpretation,
the Department of Justice’s Executive
Office for United States Trustees
(Executive Office), the organization
charged with supervising the
administration of bankruptcy estates
and trustees, has declined to recognize
that there is pass-through insurance for
such accounts. In accordance with
section 345 of the Bankruptcy Code, 11
U.S.C. 345, the Executive Office has
required banks holding such bankruptcy
trustee accounts to provide collateral for
any such funds that are not insured by
the FDIC. But because the Executive
Office does not recognize pass-through
insurance for such accounts, banks
holding such accounts are being
required to pledge more collateral than
is actually necessary. The Executive
Office has stated that it will recognize
pass-through coverage, and reduce its

3FDIC Advisory Opinions published on this
subject include FDIC-93-59 (August 17, 1993),
FDIC 89-21 (June 13, 1989), FDIC-88-74
(November 9, 1988), FDIC 87-17 (October 9, 1987),
and FDIC-82-8 (March 25, 1982).
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collateral requirements accordingly,
provided that the FDIC Board takes
formal action assuring such accounts
pass-through coverage. For this reason,
the Board has decided to include an
amendment to the FDIC’s insurance
regulations, in the form of a new
§330.11(d), confirming that pass-
through insurance coverage will be
provided for such bankruptcy trustee
accounts.

The technical amendment codifying
the long-standing interpretation by FDIC
staff of the insurance coverage available
to the commingled account of a
bankruptcy trustee qualifies as an
interpretative rule; thus, it is exempt
from the prior notice and comment
requirements ordinarily imposed by the
Administrative Procedure Act, 5 U.S.C.
553(b)(3)(A).

B. Joint Deposit Accounts

Another technical amendment
clarifies the meaning of § 330.7(c) of the
FDIC’s regulations (12 CFR 330.7(c)),
which specifies the requirements an
account must meet to qualify for
separate insurance coverage as a joint
account. Section 330.7(c) exempts
certain types of accounts, such as
certificates of deposit, from the general
requirement that each co-owner must
sign a signature card, but the regulation
states that “‘all such deposit accounts,
must, in fact, be jointly owned”.
Contrary to the FDIC’s long-standing
interpretation, some courts have
interpreted the quoted language to
require the FDIC to consider state law
and evidence outside the deposit
account records of the insured
institution to contradict otherwise
unambiguous deposit account records,
in connection with claims that what
appear to be joint accounts are in fact
individually-owned. The FDIC
intended, however, that depositors be
bound by its recordkeeping regulation at
12 CFR 330.4(a), which requires that the
deposit account records be considered
conclusive if they are unambiguous.
Reliance on the deposit account records
is critical if the FDIC is to fulfill its
obligation to make insurance
determinations and issue checks in a
timely fashion after a bank fails. It is
also critical in preventing fraudulent
claims. Several courts have recognized
the need for the FDIC to rely on such
records in making insurance
determinations. Fouad & Sons v. FDIC,
898 F.2d 482 (5th Cir. 1990), In re
Collins Securities Corp., 998 F.2d 551
(8th Cir. 1993), Jones v. FDIC, 748 F.2d
1400 (10th Cir. 1984).

For this reason, the amendment as
presently proposed would remove the
“but all such deposits must, in fact, be

jointly owned” language from § 330.7(c),
and add that all deposit accounts which
meet the requirements for qualifying
joint accounts, including those which
are exempted from the requirement that
every co-owner must sign a signature
card, will be deemed to be jointly-
owned if the FDIC determines that the
deposit account records are clear and
unambiguous. The signatures of two or
more persons on a deposit account
signature card or the names of two or
more persons on a certificate of deposit
shall be conclusive evidence of a joint
account if the deposit account records
are clear and unambiguous. Only if the
deposit account records are found to be
ambiguous on the issue of ownership
will evidence outside the deposit
account records be considered, in
accordance with the recordkeeping
provisions of § 330.4(a). After taking
into account the comments received on
this amendment, FDIC staff has revised
the amendment proposed earlier (and
published for comment at 58 FR 64525
(December 8, 1993)) to conform more
closely to the long-standing FDIC
practice articulated by 8 330.4(a).

The technical amendment on joint
account coverage was published for
comment as part of the proposed
version of this capital disclosure
regulation. 58 FR 64521 (December 8,
1993). The FDIC received two comments
on the proposed amendment clarifying
what evidence is necessary to determine
the ownership of a joint account. An
industry trade group opposed the
amendment because of concern that it
might permit the FDIC to ignore outside
evidence of “fundamental claims” about
the “viability” of a joint account under
state law—for example, evidence that an
account signature was forged, that one
of the signers was incompetent when he
signed, or that his signature was
coerced. A savings association cited
similar concerns but suggested that any
outside evidence on such issues be
considered under federal law, not state
law.

It is important to emphasize that,
when the FDIC says that it will rely on
the deposit account records if they are
clear and unambiguous, it will do so
only to determine the appropriate
ownership category for insurance
purposes. Such reliance will not
necessarily preclude a depositor from
proving that a deposit account existed
when the bank’s deposit account
records show no evidence of such an
account, or that an account actually
contained more funds than are reflected
in the bank’s deposit account records.
When the FDIC determines that the
deposit account records are ambiguous
or unclear, it has the discretion to

consider evidence beyond the deposit
account records. Of course, the FDIC
need not find such extrinsic evidence
persuasive. However, while the FDIC
understands that account records may
not always accurately reflect the intent
of the parties to the account, and that
circumstances may sometimes render
the accounts invalid under state law,4
the FDIC believes that it is essential to
make insurance determinations without
considering outside evidence
concerning the ownership category of
accounts as long as the account records
are clear.

The recordkeeping regulations, by
requiring that the deposit account
records be considered conclusive if they
are unambiguous, serve several
important purposes. When a bank fails,
it is important that the FDIC be
permitted to make insurance
determinations and issue checks to
depositors in a timely fashion, a
timeliness made possible by the FDIC’s
reliance on those deposit account
records that are clear. Reliance on
unambiguous account records also
permits the FDIC to determine the least
cost resolution of a failed institution
and to prevent fraudulent insurance
claims. These purposes require that the
deposit account records, even if they do
not correctly reflect the parties’ intent,
be deemed conclusive if they are
unambiguous. Of course, if the records
are ambiguous or unclear, the FDIC
may, in its discretion, rely on other
evidence. Moreover, as the regulations
already provide, state law concerning
ownership of ambiguously-owned
accounts are only the starting point for
determining the ownership issue;
federal law ultimately controls.

For this reason, the Board has decided
to include as part of this final rule the
proposed amendment to the FDIC’s
deposit insurance rules on joint
accounts. The amendment clarifies that
an account holder seeking to prove that
what appears to be a joint account is
actually an account held in a right and
capacity other than joint ownership (for
example, as an individually-owned
account) must satisfy the requirements
of 8§330.4(a) of the FDIC’s regulations

40n the subject of state law, § 330.3(h) of the
FDIC’s insurance regulations states that “while
ownership under state law of deposited funds is a
necessary condition for deposit insurance,
ownership under state law is not sufficient for, or
decisive in, determining deposit insurance
coverage.” Instead, “‘[d]eposit insurance coverage is
also a function of the deposit account records of the
insured depository institution, of recordkeeping
requirements, and of other provisions of this part,
which, in the interest of uniform national rules for
deposit insurance coverage, are controlling for
purposes of determining deposit insurance
coverage”. 12 CFR 330.3(h).



Federal Register / Vol. 60, No. 27 / Thursday, February 9, 1995 / Rules and Regulations

7709

(12 CFR 330.4(a)) on the recognition of
deposit ownership. Section 330.4(a)
provides, in part, that, if the FDIC
determines that the deposit account
records of an insured depository
institution are clear and unambiguous,
no other records will be considered as
to the manner in which those funds are
owned. Section 330.5(a) of the FDIC’s
regulations (12 CFR 330.5(a)) already
explicitly addresses the situation where
more than one natural person has the
right to withdraw funds from an account
that is actually viewed as individually-
owned. The amendment applies to
situations involving deposits which
appear to be jointly-owned but which
are claimed to be held in other rights
and capacities.

C. Accounts for Which an Insured
Depository Institution Acts as an Agent,
Nominee, Guardian, Custodian or
Conservator

Another technical amendment
concerns §330.6(a) of the FDIC’s
regulations (12 CFR 330.6(a)), which
governs the insurance coverage
provided for agency or fiduciary
accounts. Section 330.6(a) currently
indicates that funds deposited by an
insured depository institution acting in
a fiduciary capacity are governed by
§330.10 of the insurance regulations.
However, in May 1993 the FDIC
amended 8 330.10, along with several
other sections of the insurance
regulations, primarily to implement
revisions to the insurance rules made by
section 311 of the Federal Deposit
Insurance Corporation Improvement Act
of 1991 (FDICIA, Pub. L. 102-242, 105
Stat. 2236) (58 FR 29952 (May 25,
1993)). One of those required revisions
limits, effective December 19, 1993, the
separate insurance formerly applicable
to an account held by an insured
depository institution in a fiduciary
capacity to an account held by an
insured depository institution as a
trustee of an irrevocable trust. However,
the May 1993 amendment simply
revised §330.10; §330.6 continued to
refer to §330.10 but was not revised,
stating instead that “[w]hen such funds
are deposited by an insured depository
institution acting in a fiduciary
capacity, the insurance coverage shall
be governed by the provisions of
§330.10 of this part”.

The present technical amendment
conforms § 330.6(a) to section 311 of
FDICIA. The first sentence of § 330.6(a)
states the general rule—that funds
owned by a principal or principals and
deposited into one or more deposit
accounts in the name of a fiduciary shall
be insured as if deposited in the name
of the principal or principals. The

second sentence implements the FDICIA
change by stating that, when such funds
are deposited by an insured depository
institution acting as a trustee of an
irrevocable trust, the insurance coverage
will be governed by the provisions of
§330.10.

Like the technical amendment on
joint account coverage, this technical
amendment was published for comment
as part of the proposed version of this
capital disclosure regulation. 58 FR
64521 (December 8, 1993). The
amendment proposed to state clearly, in
§330.6(a), that only funds deposited by
an insured depository institution acting
as a trustee of an irrevocable trust will
be eligible for the separate insurance
coverage described in §330.10. Up until
this time, §330.6(a) had stated that
funds deposited by an insured
depository institution acting in a
fiduciary capacity would be insured as
provided by § 330.10, while §330.10
stated that it pertains only to funds held
by an institution acting as the trustee of
an irrevocable trust. Thus, the
amendment merely clarifies the
language.

The FDIC received four comments on
this technical amendment, all of which
were favorable. Two, however, noted
that the proposed regulatory language
for §330.6(a) seemed to except deposits
held by insured depository institutions
acting in a representative capacity from
the general rule that all deposits held by
fiduciaries are insured as if owned by
the party represented by the fiduciary.
Of course, even deposits held by
insured depository institutions acting in
a representative capacity follow this
general rule. Thus, this final rule
includes the proposed amendment to
§330.6(a), as revised to reflect the
suggested clarification.

D. Accounts Held by Depository
Institutions in Fiduciary Capacities

The final technical amendment
further conforms the FDIC’s regulations
to section 311 of FDICIA, by changing
the present title of §330.10, ““Accounts
held by depository institutions in
fiduciary capacities”, to ““Accounts held
by a depository institution as the trustee
of an irrevocable trust”. This change
conforms §330.10 to section 311 of
FDICIA and to the rest of § 330.10 itself.
Because the amendment merely makes
the title consistent with §330.10, and
because the text of §330.10 was itself
published for comment (57 FR 49026
(October 29, 1992), it is unnecessary,
under the Administrative Procedure
Act, to publish this proposed change for
comment. 5 U.S.C. 553(b)(3)(B).

Paperwork Reduction Act

The final rule is intended to reduce
uncertainty about whether employee
benefit plan deposits are eligible for
“pass-through’ insurance coverage and
to require depository institutions to
provide timely disclosure to employee
benefit plan depositors when “‘pass-
through” deposit insurance coverage is
no longer available. No collections of
information pursuant to the Paperwork
Reduction Act are contained in the final
rule. Consequently, no information has
been submitted to the Office of
Management and Budget for review.

The technical amendments do not
require any collections of information
pursuant to section 3504(h) of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq. Accordingly, no
information has been submitted to the
Office of Management and Budget for
review.

Regulatory Flexibility Act

Neither the final rule nor the
technical amendments will have a
significant impact on a substantial
number of small businesses within the
meaning of the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Accordingly,
the Act’s requirements relating to an
initial and final regulatory flexibility
analysis are not applicable.

List of Subjects in 12 CFR Part 330

Bank deposit insurance, Banks,
Banking, Savings and loan associations,
Trusts and trustees.

The Board of Directors of the Federal
Deposit Insurance Corporation hereby
amends Part 330 of title 12 of the Code
of Federal Regulations as follows:

PART 330—DEPOSIT INSURANCE
COVERAGE

1. The authority citation for Part 330
continues to read as follows:

Authority: 12 U.S.C. 1813(1), 1813(m),
1817(i), 1818(q), 1819(Tenth), 1820(f),
1821(a), 1822(c).

2. Section 330.6 is amended by
revising paragraph (a) to read as follows:

§330.6 Accounts held by an agent,
nominee, guardian, custodian or
conservator.

(a) Agency or nominee accounts.
Funds owned by a principal or
principals and deposited into one or
more deposit accounts in the name of an
agent, custodian or nominee shall be
insured to the same extent as if
deposited in the name of the
principal(s). When such funds are
deposited by an insured depository
institution acting as a trustee of an
irrevocable trust, the insurance coverage
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shall be governed by the provisions of
§330.10 of this part.
* * * * *

3. Section 330.7 is amended by
revising paragraph (c) to read as follows:

§330.7 Joint ownership accounts.
* * * * *

(c) Qualifying joint accounts. (1) A
joint deposit account shall be deemed to
be a qualifying joint account, for
purposes of this section, only if:

(i) All co-owners of the funds in the
account are natural persons; and

(ii) Each co-owner has personally
signed a deposit account signature card;
and

(iii) Each co-owner possesses
withdrawal rights on the same basis.

(2) The requirement of paragraph
(c)(1)(ii) of this section shall not apply
to certificates of deposit, to any deposit
obligation evidenced by a negotiable
instrument, or to any account
maintained by an agent, nominee,
guardian, custodian or conservator on
behalf of two or more persons.

(3) All deposit accounts that satisfy
the criteria in paragraph (c)(1) of this
section, and those accounts that come
within the exception provided for in
paragraph (c)(2) of this section, shall be
deemed to be jointly owned provided
that, in accordance with the provisions
of §330.4(a) of this part, the FDIC
determines that the deposit account
records of the insured depository
institution are clear and unambiguous
as to the ownership of the accounts. If
the deposit account records are
ambiguous or unclear as to the manner
in which the deposit accounts are
owned, then the FDIC may, in its sole
discretion, consider evidence other than
the deposit account records of the
insured depository institution for the
purpose of establishing the manner in
which the funds are owned. The
signatures of two or more persons on the
deposit account signature card or the
names of two or more persons on a
certificate of deposit or other deposit
instrument shall be conclusive evidence
that the account is a joint account
unless the deposit records as a whole
are ambiguous and some other evidence
indicates, to the satisfaction of the FDIC,
that there is a contrary ownership
capacity.

* * * * *

4. The heading of § 330.10 is revised

to read as follows:

§330.10 Accounts held by a depository
institution as the trustee of an irrevocable
trust.

5. Section 330.11 is amended by
adding a new paragraph (d) to read as
follows:

§330.11 Irrevocable trust accounts.
* * * * *

(d) Commingled accounts of
bankruptcy trustees. Whenever a
bankruptcy trustee appointed under
Title 11 of the United States Code
commingles the funds of various
bankruptcy estates in the same account
at an insured depository institution, the
funds of each Title 11 bankruptcy estate
will be added together and insured for
up to $100,000, separately from the
funds of any other such estate.

6. Section 330.12 is amended by
revising the heading and introductory
text of paragraph (g), redesignating
paragraphs (9)(1), (9)(2) and (9)(3) as
paragraphs (9)(2), (9)(3) and (9)(4),
respectively, and adding new
paragraphs (g)(1) and (h) to read as
follows:

§330.12 Retirement and other employee
benefit plan accounts.
* * * * *

(9) Definitions of ““depositor”,
“employee benefit plan”, “employee
organizations” and ‘“non-contingent
interest’”. Except as otherwise indicated
in this section, for purposes of this
section:

(1) The term depositor means the
person(s) administering or managing an
employee benefit plan.

* * * * *

(h) Disclosure of capital status—(1)
Disclosure upon request. An insured
depository institution shall, upon
request, provide a clear and
conspicuous written notice to any
depositor of employee benefit plan
funds of the institution’s leverage ratio,
Tier 1 risk-based capital ratio, total risk-
based capital ratio and prompt
corrective action (PCA) capital category,
as defined in the regulations of the
institution’s primary federal regulator,
and whether, in the depository
institution’s judgment, employee benefit
plan deposits made with the institution,
at the time the information is requested,
would be eligible for ““pass-through”
insurance coverage under paragraphs (a)
and (b) of this section. Such notice shall
be provided within five business days
after receipt of the request for
disclosure.

(2) Disclosure upon opening of an
account. (i) An insured depository
institution shall, upon the opening of
any account comprised of employee
benefit plan funds, provide a clear and
conspicuous written notice to the
depositor consisting of: an accurate
explanation of the requirements for
pass-through deposit insurance coverage
provided in paragraphs (a) and (b) of
this section; the institution’s PCA
capital category; and a determination of

whether or not, in the depository
institution’s judgment, the funds being
deposited are eligible for *‘pass-
through” insurance coverage.

(i) An insured depository institution
shall provide the notice required in
paragraph (h)(2)(i) of this section to
depositors who have employee benefit
plan deposits with the insured
depository institution on July 1, 1995
that, at the time such deposits were
placed with the insured depository
institution, were not eligible for pass-
through insurance coverage under
paragraphs (a) and (b) of this section.
The notice shall be provided to the
applicable depositors within ten
business days after July 1, 1995.

(3) Disclosure when “pass-through”
coverage is no longer available.
Whenever new, rolled-over or renewed
employee benefit plan deposits placed
with an insured depository institution
would no longer be eligible for “‘pass-
through” insurance coverage, the
institution shall provide a clear and
conspicuous written notice to all
existing depositors of employee benefit
plan funds of its new PCA capital
category, if applicable, and that new,
rolled-over or renewed deposits of
employee benefit plan funds made after
the applicable date shall not be eligible
for ““pass-through’ insurance coverage
under paragraphs (a) and (b) of this
section. Such written notice shall be
provided within 10 business days after
the institution receives notice or is
deemed to have notice that it is no
longer permitted to accept brokered
deposits under section 29 of the Act and
the institution no longer meets the
requirements in paragraph (b) of this
section.

(4) Definition of “‘employee benefit
plan’. For purposes of this paragraph,
the term employee benefit plan has the
same meaning as provided under
paragraph (g)(2) of this section but also
includes any eligible deferred
compensation plans described in
section 457 of the Internal Revenue
Code of 1986 (26 U.S.C. 457).

By order of the Board of Directors.

Dated at Washington, D.C., this 31st day of
January, 1995.

Federal Deposit Insurance Corporation.
Robert E. Feldman,

Acting Executive Secretary.

[FR Doc. 95-3178 Filed 2—8-95; 8:45 am]
BILLING CODE 6714-01-P
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 101
[Docket No. 95N-0025]

Food Labeling; General Requirements
for Nutrition Labeling of Dietary
Supplements; General Requirements
for Nutrient Content Claims for Dietary
Supplements

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice of intent.

SUMMARY: The Food and Drug
Administration (FDA) is announcing
that, given the need to modify its
regulations on nutrition labeling and
nutrient content claims for dietary
supplements to respond to the 1994
Dietary Supplement Health and
Education Act (the 1994 DSHEA), it
does not intend to enforce those
regulations until after December 31,
1996. FDA is issuing this notice of
intent in response to inquiries from the
dietary supplement industry.

FOR FURTHER INFORMATION CONTACT:
Virginia L. Wilkening, Center for Food
Safety and Applied Nutrition (HFS—
165), Food and Drug Administration,
200 C St. SW., Washington, DC 20204,
202—-205-5483.

SUPPLEMENTARY INFORMATION:
l. Background

The Nutrition Labeling and Education
Act (the 1990 amendments) was enacted
on November 8, 1990. This law
amended the Federal Food, Drug, and
Cosmetic Act (the act) to require that
virtually all foods, including
conventional foods and dietary
supplements, bear nutrition labeling
(section 403(q) of the act (21 U.S.C.
343(q)), and that if they bear claims
about the level of nutrients that they
contain, those claims be made in
accordance with definitions adopted by
FDA (see section 403(r) of the act). The
1990 amendments required that FDA
issue proposed rules implementing
these provisions within 12 months from
the date of their enactment and final
rules within 24 months (sections 2(b)
and 3(b) of the 1990 amendments). The
final rules were to be effective 6 months
after they were issued, although FDA
was authorized to delay application of
the rules for up to 1 year if it found that
compliance with the nutrition labeling
and nutrient content claim provisions
would cause undue economic hardship
(section 10(a) of the 1990 amendments).

FDA issued proposed rules on
November 27, 1991 (see 56 FR 60366
and 60421). On October 29, 1992,
however, shortly before the final rules
were to be issued, the Dietary
Supplement Act of 1992 (the 1992 DS
act) (Title Il of Pub. L. 102-571) was
enacted. This law took dietary
supplements out of the rulemaking
schedule that had been established
under the 1990 amendments. It
provided that FDA issue new proposals
on the nutrition labeling of, and nutrient
content claims for, dietary supplements
by June 15, 1993, and that the agency
issue final rules by December 31, 1993.
However, the provisions of the 1990
amendments that made the final rules
effective 6 months after issuance, and
that gave FDA discretion to delay their
applicability for 1 year, continued to
apply to dietary supplements.

Consistent with the 1990 amendments
and the 1992 DS act, on June 18, 1993
(58 FR 33715 and 33731), FDA issued
proposed rules on the nutrition labeling
and nutrient content claims for dietary
supplements. On January 4, 1994 (59 FR
354 and 378), FDA issued the final
rules. As stated above, under the 1990
amendments, these final rules were to
be effective 6 months from December
31, 1993, or on July 1, 1994. However,
in conjunction with the publication of
the final rules, FDA made a finding that
requiring compliance by that date
would cause dietary supplement
manufacturers undue economic
hardship (59 FR 350, January 4, 1994).
Therefore, FDA stated that these
manufacturers need not comply with
the final rules on nutrition labeling and
nutrient content claims until July 1,
1995.

Having completed these rulemakings,
FDA anticipated that dietary
supplement firms would begin taking
steps to come into compliance with the
new rules, and dietary supplement
manufacturers have apparently done so.
For example, in 1994, a number of
dietary supplement trade associations
held conferences about the new rules,
and FDA received inquiries from a
number of firms about what steps are
required.

In October 1994, however, a
significant ambiguity was introduced
into the regulation of the labeling of
dietary supplements. At that time, the
1994 DSHEA (Pub. L. 103-417) was
enacted. This new law amended both
the nutrition labeling and nutrient
content claim provisions of the act (see
sections 7(b) and (c) of the 1994
DSHEA). It made limited changes in
how nutrition information is to be
presented in the labeling of dietary
supplements, although it made

implementation of these changes subject
to regulations adopted by the Secretary
of Health and Human Services (and, by
delegation, FDA) (section 403(q)(5)(F) of
the act). It also limited in one respect
the nutrient content claims for dietary
supplements that must be defined by
regulation by FDA (section 403(r)(2)(F)
of the act).

With respect to the effective date of
these amendments and to the other
labeling provisions enacted as part of
the new law, the 1994 DSHEA stated
that dietary supplements may be labeled
in accordance with its provisions after
its date of enactment, and that they
must be labeled in compliance with its
provisions after December 31, 1996
(section 7(e) of the 1994 DSHEA). The
new law was silent, however, with
respect to its effect on the July 1, 1995,
applicability date established under the
1990 amendments and the 1992 DS act
for FDA'’s regulations on the nutrition
labeling and nutrient content claim
requirements for dietary supplements.

I1. Statement

In the wake of the new law, FDA has
received inquiries from the dietary
supplement industry about how the
agency intends to enforce the law. One
trade association wrote that its members
are making efforts to comply with the
July 1, 1995, effective date established
under the 1990 amendments and the
1992 DS act, but that, as a practical
matter, that effective date should not be
enforced to allow the process of
implementing the 1994 DSHEA to
proceed in a reasonable fashion. The
trade association cautioned that if FDA
did not follow such a course, companies
would be put in the untenable position
of needing to relabel in July 1995, only
to relabel again by the end of 1996 (Ref.
1).
)FDA believes that it is appropriate, in
response to these inquiries, to issue a
statement on how it intends to enforce
its nutrition labeling and nutrient
content claim regulations with respect
to dietary supplements in light of the
passage of the 1994 DSHEA (Ref. 2). In
formulating this statement, FDA has
carefully considered Congress’ goals in
passing the 1994 DSHEA and the 1990
amendments, as well as the needs of the
companies that are required to label
their products in accordance with the
act and of consumers to whom the
information in question is to be
provided.

In the 1990 amendments, Congress
required that food labels bear
information that will help consumers to
maintain healthy dietary practices and
established timeframes for the
implementation of the legislation to
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ensure that it would be given effect
without undue delay. In the 1994
DSHEA, Congress, while embracing
most of what FDA has done under the
1990 amendments with respect to
dietary supplements, sought to provide
for the inclusion of additional
information on the nutrition label and to
provide additional flexibility in how
that information is presented. The
dietary supplement industry is left
facing an applicability date for FDA’s
nutrition labeling and nutrient content
claim regulations for dietary
supplements of July 1, 1995, without
complete guidance on how the nutrition
label is ultimately to be presented on
these products. As for consumers, they
are currently provided with nutrition
information on many, but by no means
all, dietary supplements, but that
information is not being presented in a
form that is consistent with the
“Nutrition Facts” panel that appears on
conventional foods.

Having considered these factors, FDA
advises that, while the nutrition labeling
and nutrient content claim regulations
implementing the 1990 amendments for
dietary supplements will go into effect
onlJuly 1, 1995, it does not intend to
enforce those regulations until it has
modified them to reflect the 1994
DSHEA, and until after dietary
supplement manufacturers are required
to label their products in accordance
with the 1994 DSHEA,; that is, not until
after December 31, 1996.

FDA considers this course of action
appropriate for several reasons. First,
FDA recognizes the merit in the dietary
supplement industry’s argument that it
should not be required to relabel its
products until it has a full
understanding of what its alternatives
and obligations are. Enforcing the
nutrition labeling and nutrient content
claims regulations on July 1, 1995,
would require dietary supplement
manufacturers to choose between
relabeling their products twice, the first
time to come into compliance and the
second to take advantage of the
flexibility provided by the new law, or
foregoing that flexibility. To force
dietary supplement manufacturers to
make such a choice would be a result
that the agency does not believe
Congress contemplated or would have
intended in enacting the 1994 DSHEA.

The 1994 DSHEA provides for
flexibility in the dietary ingredients that
can be included in the “Nutrition Facts”
box and in the presentation of
ingredient information. FDA, pursuant
to the 1994 DSHEA, is at work on
regulations that define this flexibility.
FDA agrees that industry should have
an opportunity to take advantage of this

flexibility without being forced to
relabel twice to do so. FDA
acknowledges that it will not be
possible for the agency to have its
regulations in place, nor for the industry
to have adequate time to design its
labeling in accordance with these
regulations, by July of this year. Thus,
the interests of industry and the policies
embodied in the 1994 DSHEA will be
advanced if FDA declines to enforce the
nutrition labeling and nutrient content
claim regulations that apply to dietary
supplements until after December 31,
1996, when they will be fully modified
to reflect the 1994 DSHEA.

While the purposes of the 1990
amendments will not be as clearly
advanced by such a course of action,
they will also not be contravened.
Implementation of the 1994 DSHEA will
move FDA forward toward its goal of
full implementation of the 1990
amendments. Moreover, while Congress
sought to rule out undue delay in
implementation of the 1990
amendments, a delay caused by
implementation of another law enacted
by Congress can hardly be considered
“undue.”

Finally, it is true that consumers face
an additional delay before dietary
supplements bear nutrition information
that is as consistent as possible, both in
content and presentation, with that on
other foods, and until there is full
compliance by dietary supplements
with the nutrient content claim
provisions of the act. These facts are
mitigated, however, by the fact that
there is information listing nutrients
and their levels on many dietary
supplements, and that many dietary
supplements do not bear nutrient
content claims.

Thus, having fully considered these
factors, the agency advises that it does
not intend to enforce the nutrition
labeling and nutrient content claims
regulations that apply to dietary
supplements until after December 31,
1996. The agency is at work developing
a proposal that implements the labeling
provisions of the 1994 DSHEA and
expects to publish it in the near future.

I11. References

The following references have been
placed on display in the Dockets
Management Branch (HFA-305), Food
and Drug Administration, rm. 1-23,
12420 Parklawn Dr., Rockville, MD
20857, and may be seen by interested
persons between 9 a.m. and 4 p.m.,
Monday through Friday.

1. Cordaro, John, President, Council for
Responsible Nutrition, letter to David A.
Kessler, Commissioner, FDA, December 7,
1994.

2. Shank, Fred, R., Director, Center for
Food Safety and Applied Nutrition, FDA,
letter to John B. Cordaro, President, Council
for Responsible Nutrition, January 30, 1995.

Dated: February 6, 1995.

William B. Schultz,

Deputy Commissioner for Policy.

[FR Doc. 95-3294 Filed 2-8-95; 8:45 am]
BILLING CODE 4160-01-F

AGENCY FOR INTERNATIONAL
DEVELOPMENT

22 CFR Part 226

Administration of Assistance Awards
to U.S. Non-Governmental
Organizations

AGENCY: Agency for International
Development (USAID).
ACTION: Correction to interim final rule.

SUMMARY: This document contains a
correction to the interim final rule
which was published Thursday, January
19, 1995 (60 FR 3743). The rule relates
to the administration of assistance
awards to U.S. Non-Governmental
Organizations.

EFFECTIVE DATE: February 9, 1995.

FOR FURTHER INFORMATION CONTACT:
Diana Joan Esposito, Office of
Procurement, Procurement Policy and
Evaluation (M/OP/P), USAID, SA-14
Rm. 1600I, 320 21st Street, Washington,
DC 20523. Telephone 703 875-1529,
Fax 703-875-1243.

SUPPLEMENTARY INFORMATION:

Background

On January 19, 1995, USAID issued
an interim final rule at 22 CFR part 226
which implemented Office of
Management and Budget (OMB)
Circular A-110.

Need for Correction

As published, the preamble refers to
a change that was not implemented in
the interim final rule.

Correction of Publication

Accordingly, the publication on
January 19, 1995 of the interim final
rule, is corrected as follows:

Preamble [Corrected]

On page 3744, in the first column, at
the paragraph beginning ““Section
226.22(l) is revised to provide * * *” js
corrected to read: ‘‘Section 226.22(l) is
revised to provide that USAID may
authorize recipients to retain all interest
earned in accordance with USAID’s
statutory authority.” The statement in
the preamble that interest earned will be
remitted to USAID has been deleted.
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With this correction, the preamble and

the rule at 226.22(1) are in agreement.
Dated: January 27, 1995.

Michael D. Sherwin,

Deputy Assistant Administrator for
Management.

[FR Doc. 95-3271 Filed 2-8-95; 8:45 am]
BILLING CODE 6116-01-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[TN-118-1-6083a; TN-101-1-5718a; TN—
110-2-6569a; FRL-5146-1]

Approval and Promulgation of
Implementation Plans; Tennessee:
Approval of Revisions to Tennessee
Regulations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving revisions to
the Tennessee State Implementation
Plan (SIP) for ozone. These revisions
were submitted to EPA through the
Tennessee Department of Environment
and Conservation (TDEC) on November
5, 1992, May 18, 1993, and July 6, 1993,
for the Nashville nonattainment area
and revise regulations for Stage | vapor
recovery (Stage ) in the Tennessee SIP
and add regulations pertaining to Stage
Il vapor recovery (Stage Il). These
revisions regulate gasoline dispensing
stations in Davidson, Rutherford,
Sumner, Williamson, and Wilson
counties. These regulations have been
submitted by the TDEC to satisfy the
requirement of section 182(b)(3) of the
1990 Clean Air Act, which requires all
0zone nonattainment areas classified as
moderate or above to require owners
and operators of gasoline dispensing
facilities to install and operate Stage Il
vapor recovery systems. The revisions
also make minor changes to the
Nashville-Davidson County Rules
regulating definitions and
recordkeeping. The TDEC has also
submitted this plan as an integral part
of the program to achieve and maintain
the National Ambient Air Quality
Standards (NAAQS) for ozone. These
regulations meet all of EPA’s
requirements and therefore EPA is
approving this SIP revision.

DATES: This final rule will be effective
April 10, 1995 unless adverse or critical
comments are received by March 13,
1995. If the effective date is delayed,
timely notice will be published in the
Federal Register.

ADDRESSES: Written comments on this
action should be addressed to Alan W.
Powell, at the EPA Regional Office
listed.

Copies of the documents relative to
this action are available for public
inspection during normal business
hours at the following locations. The
interested persons wanting to examine
these documents should make an
appointment with the appropriate office
at least 24 hours before the visiting day.

Air and Radiation Docket and
Information Center (Air Docket 6102),
U.S. Environmental Protection Agency,
401 M Street, SW., Washington, DC
20460.

Region 4 Air Programs Branch,
Environmental Protection Agency345
Courtland Street, NE., Atlanta, Georgia
30365.

Tennessee Department of
Environment and Conservation, L & C
Annex, 9th floor, 401 Church Street,
Nashville, Tennessee 37243.

Nashville-Davidson County Bureau of
Environmental Health Services,
Metropolitan Health Department, 311—
23rd Avenue, North, Nashville,
Tennessee 37203.

FOR FURTHER INFORMATION CONTACT:
Alan W. Powell, Regulatory Planning
and Development Section, Air Programs
Branch, Air, Pesticides & Toxics
Management Division, Region 4
Environmental Protection Agency, 345
Courtland Street, NE., Atlanta, Georgia
30365. The phone number is (404) 347—-
3555 ext.4209. Reference file TN-118—
1-6083.

SUPPLEMENTARY INFORMATION: On
November 15, 1990, the President
signed into law the Clean Air Act
Amendments of 1990. The Clean Air
Act as amended in 1990 (CAA) includes
new requirements for the improvement
of air quality in ozone nonattainment
areas. Under section 181(a) of the CAA,
nonattainment areas were categorized
by the severity of the area’s ozone
problem, and progressively more
stringent control measures were
required for each category of higher
ozone concentrations. The basis for
classifying an area in a specific category
was determined by the ambient air
quality data obtained for the three year
period 1987 through 1989. The CAA
delineates in section 182 the SIP
requirements for ozone nonattainment
areas based on their classifications.
Section 182(b)(3) requires areas
classified as moderate to implement
Stage Il controls unless and until the
EPA promulgates, On Board Vapor
Recovery (OBVR) regulations pursuant
to section 202(a)(6) of the CAA. On
January 22, 1993, the United States

Court of Appeals for the District of
Columbia ruled that the EPA’s previous
decision not to require OBVR controls
be set aside and that OBVR regulations
be promulgated pursuant to section
202(a)(6) of the CAA. The EPA
Administrator signed the OBVR final
rule on January 24, 1994.

Subsequently, the EPA determined
under section 182(b)(3) that moderate
areas are not required to implement
Stage Il regulations. However,
Tennessee has indicated that a Stage 1l
program is necessary as a volatile
organic compound (VOC) control
measure to attain the ozone NAAQS in
Nashville, which has been classified as
a moderate nonattainment area for
ozone. Stage Il vapor recovery is
included in the State’s 15% Plan
required by section 182 (b)(1) of the
CAA. Under section 182 (b)(3), the EPA
was required to issue guidance as to the
effectiveness of Stage Il systems. In
November 1991, the EPA issued
technical and enforcement guidance to
meet this requirement. These two
documents are entitled “Technical
Guidance-Stage Il Vapor Recovery
Systems for Control of Vehicle Refueling
Emissions at Gasoline Dispensing
Facilities” (EPA-450/3-91-022) and
“Enforcement Guidance for Stage Il
Vehicle Refueling Control Programs.” In
addition, on April 16, 1992, the EPA
published the ““General Preamble for the
Implementation of Title | of the Clean
Air Act Amendments of 1990 (57 FR
13498). The guidance documents and
the General Preamble discuss Stage Il
statutory requirements and discuss what
the EPA believes a State submittal needs
to include to meet those requirements.
The Tennessee regulations meet those
requirements which are discussed
below.

General Vapor Recovery Requirements

The CAA specifies the time by which
certain facilities must comply with the
State regulation. For facilities that are
not owned or operated by an
Independent Small Business Marketer
(ISBM), these times, calculated from the
time of State adoption of the regulation,
are: (1) 6 months for facilities for which
construction began after November 15,
1990, (2) 1 year for facilities that
dispense greater than 100,000 gallons of
gasoline per month, and (3) two years
for all other facilities. For ISBM'’s,
section 324(a) of the Act provides that
the time periods may be: (1) 33 percent
of the facilities owned by an ISBM by
the end of the first year after the
regulations take effect, (2) 66 percent of
such facilities by the end of the second
year, and (3) 100 percent of such
facilities after the third year. Both the



7714

Federal Register / Vol. 60, No. 27 / Thursday, February 9, 1995 / Rules and Regulations

State and County regulations are
consistent with these guidelines.

Consistent with EPA’s guidance, both
the State and County regulations require
that Stage Il systems be tested and
certified to meet a 95 percent emission
reduction efficiency by using a system
approved by the California Air
Resources Board (CARB). The State and
County regulations require sources to
verify proper installation and function
of Stage Il equipment through use of a
liquid blockage test and a leak test prior
to system operation and every five years
or upon major modification of a facility
(i.e., 75 percent or more equipment
change). The State and County
regulations have also established an
inspection program consistent with that
described in EPA’s guidance and has
established procedures for enforcing
violations of the Stage Il requirements.

Rule 1200-3-18-.24, Gasoline Vapor
Recovery, Stage Il

The Nashville area is designated
nonattainment for ozone and classified
as moderate. See 56 FR 56694
(November 6, 1991) and 57 FR 56762
(November 30, 1992), codified at 40 CFR
81.300 through 81.437. Under section
182(b)(3) of the CAA, Tennessee was
required to submit Stage Il vapor
recovery rules for this area by November
15, 1992. On May 18, 1993, and July 6,
1993, the Tennessee Department of
Environment and Conservation
submitted to EPA Stage Il vapor
recovery rules that became effective by
the State on June 21, 1993. The
Tennessee regulation meets EPA
requirements as discussed below.
Additional information is located in the
Technical Support Document (TSD)
which is available for review in the EPA
Region 4 office.

The provisions of section 182(b)(3) of
the CAA include a requirement for
owners or operators of gasoline
dispensing systems to install and
operate Stage Il vapor recovery
equipment at their facilities. The CAA
specifies that the state regulation must
apply to any facility that dispenses more
that 10,000 gallons of gasoline per
month or, in the case of an ISBM, any
facility that dispenses more than 50,000
gallons of gasoline per month. The
definition of an ISBM is included in the
TSD and may also be found in section
324 of the CAA. The State has adopted
a general applicability requirement of
10,000 and has provided an
applicability requirement of 50,000 for
ISBM’s. The State definition of ISBM is
consistent with the definition in the
CAA.

Regulation 7, Section 7-13, Gasoline
Dispensing Facility, Stage | and Stage Il

On November 5, 1992, the
Metropolitan Health Department of
Davidson County through the TDEC
submitted to the EPA Stage Il vapor
recovery rules that became State
effective on September 15, 1992. The
Stage | portion of the regulation was
unchanged. This regulation, which is
applicable for the Davidson County
area, is more stringent than the State
regulation in that the Stage Il portion of
this regulation does not provide
separate applicability requirements for
ISBM’s. The TDEC has provided the
Metropolitan Health Department with a
certificate of exemption from
enforcement of the State rule. As a
consequence, the Davidson County area
will not be subject to the State rule, but
rather will be subject to enforcement
from the rule submitted by the
Metropolitan Health Department.

Regulation 7, Section 7-1, Definitions

Paragraph 11, the definition of
volatile organic compounds (VOC), was
amended for clarity.

Regulation 7, Section 7-25, Record
Keeping and Recording Requirements

Subsection (b) was amended to add a
general three year record retention
requirement.

Final Action

EPA is approving the aforementioned
amendments to the Tennessee SIP
because they meet all requirements of
the CAA. This action is being published
without prior proposal because the
Agency views this as a noncontroversial
amendment and anticipates no adverse
comments. However, in a separate
document in this Federal Register
publication, the EPA is proposing to
approve the SIP revision should adverse
or critical comments be filed. This
action will be effective April 10, 1995
unless, by March 13, 1995, adverse or
critical comments are received.

If the EPA receives such comments,
this action will be withdrawn before the
effective date by publishing a
subsequent document that will
withdraw the final action. All public
comments received will then be
addressed in a subsequent final rule
based on this action serving as a
proposed rule. The EPA will not
institute a second comment period on
this action. Any parties interested in
commenting on this action should do so
at this time. If no such comments are
received, the public is advised that this
action will be effective April 10, 1995.

Nothing in this action shall be
construed as permitting or allowing or

establishing a precedent for any future
request for a revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

This action has been classified as a
Table 2 action by the Regional
Administrator under the procedures
published in the Federal Register on
January 19, 1989 (54 FR 2214-2225), as
revised by an October 4, 1993,
memorandum from Michael Shapiro,
Acting Assistant Administrator for Air
and Radiation. A future document will
inform the general public of these
tables. On January 6, 1989, the Office of
Management and Budget (OMB) waived
Table 2 and 3 SIP revisions from the
requirements of section 3 of Executive
Order 12291 for 2 years. The EPA has
submitted a request for a permanent
waiver for Table 2 and Table 3 SIP
revisions. The OMB has agreed to
continue the waiver until such time as
it rules on EPA’s request. This request
continues in effect under Executive
Order 12866 which superseded
Executive Order 12291 on September
30, 1993.

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et. seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small non-profit enterprises,
and government entities with
jurisdiction over populations of less
than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the CAA do not
create any new requirements, but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP-approval does
not impose any new requirements, |
certify that it does not have a significant
impact on any small entities affected.
Moreover, due to the nature of the
Federal-state relationship under the
CAA, preparation of a regulatory
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of state action. The CAA
forbids EPA to base its actions
concerning SIPs on such grounds.
Union Electric Co. v. U.S. E.P.A., 427
U.S. 246, 256-66 (S.Ct. 1976); 42 U.S.C.
7410(a)(2).
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List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements.

Dated: January 6, 1995.
Patrick M. Tobin,
Acting Regional Administrator.

Part 52 of chapter |, title 40, Code of
Federal Regulations, is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:
Authority: 42.U.S.C. 7401-7671q.

Subpart RR—Tennessee

2. Section 52.2220 is amended by
adding paragraph (c) (116) to read as
follows:

§52.2220 Identification of plan.

* * * * *

* *x *
C

(116) The Tennessee Department of
Environment and Conservation
submitted a SIP revision that amended
Rule 1200-3-18 which was submitted to
EPA on May 18, 1993. These
amendments add Stage Il provisions to
this rule.

(i) Incorporation by reference.

(A) Rule 1200-3-18-.24 which
became State-effective June 21, 1993.

(B) Revisions to the Davidson County
portion of the Tennessee SIP. Rule 7,
Section 7-1 (11), Rule 7, Section 7-13,
Rule 7, Section 7-25(b) which became
state effective on November 4, 1992.

(ii) Other material. None.
* * * * *

[FR Doc. 95-3211 Filed 2—-8-95; 8:45 am]
BILLING CODE 6560-50-F

40 CFR Part 52
[CA 96-1-6799; FRL-5151-2]

Approval and Promulgation of
Implementation Plans; California State
Implementation Plan Revision, Mojave
Desert Air Quality Management
District; Correction

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Correction to direct final rule.

SUMMARY: This document contains
corrections to the final regulation which
was published Tuesday, January 3,
1995. The regulation concerned the
inclusion of additional information to

the California State Implementation
Plan.

EFFECTIVE DATE: This correction is
effective on February 9, 1995.

FOR FURTHER INFORMATION CONTACT: Julie
A. Rose, Rulemaking Section (A-5-3),
Air and Toxics Division, U.S.
Environmental Protection Agency,
Region 1X, 75 Hawthorne Street, San
Francisco, CA 94105, Telephone: (415)
744-1184.

SUPPLEMENTARY INFORMATION:

Background

On January 3, 1995, at 60 FR 38, EPA
published a final rulemaking action to
approve two negative declarations
submitted by the California Air
Resources Board for the Mojave Desert
Air Quality Management Distict. The
two negative declaration were included
as additional information to the
California State Implementation Plan in
the form of Negative Declarations
submitted by the California Air
Resources Board for the Mojave Desert
Air Quality Management District.

Need for Correction

As published, subparagraph (c) (200)
used in the amendatory language
section for 40 CFR Subpart F, California,
§52.220 Identification of plan at 60 FR
40 was incorrect and needs to be
changed.

Correction of Publication

Accordingly, the publication on
January 3, 1995 of the direct final rule
FR Doc. 94-32232 is corrected as
follows:

§52.220 [Corrected]

On page 40, in the first column,
amendatory instruction 2. is corrected to
read:

**Section 52.220 is amended by
adding paragraph (c)(198)(ii) to read as
follows:”

Dated: January 31, 1995.

Felicia Marcus,

Regional Administrator.

[FR Doc. 95-3213 Filed 2-8-95; 8:45 am]
BILLING CODE 6560-50-W

GENERAL SERVICES
ADMINISTRATION

41 CFR Parts 201-3, 201-9, 201-18,
201-20, 201-21, 201-23, and 201-39

RIN 3090-AE75

Amendment of Miscellaneous FIRMR
Provisions; Correction

AGENCY: Information Technology
Service, GSA.

ACTION: Final rule; correction.

SUMMARY: This document implements
technical corrections to a final rule
regarding updating General Services
Administration (GSA) offices and
symbols and clarifying various Federal
Information Resources Management
(FIRMR) provisions which were
published on Wednesday, November 30,
1994, (59 FR 61281) and began on page
61281 in the Federal Register. This
correction replaces the correction
published in the Federal Register on
Friday, January 6, 1995, (60 FR 2029),
which contained typographical errors.
EFFECTIVE DATE: December 30, 1994.
FOR FURTHER INFORMATION CONTACT:

R. Stewart Randall, Jr., GSA, Office of
Information Resources Management
Policy, telephone (202) 501-4469 (v) or
(202) 501-0657 (tdd).

In 41 CFR Chapter 201 Amendment of
Miscellaneous FIRMR provisions
beginning on page 61281 in the issue of
Wednesday, November 30, 1994, make
the following corrections:

PART 201-3—[CORRECTED]

§201-3.402 [Corrected]

1. On page 61282, in the second
column, in §201-3.402, paragraph (b) is
corrected by removing the
correspondence symbol (KMR) and
replacing it with the correspondence
symbol “(KAR)”.

PART 201-9—[CORRECTED]

§201-9.202-1 [Corrected]

2. On page 61282, in the second
column, in §201-9.202-1, paragraph
(b)(7) is corrected by removing the
correspondence symbol “(KMR)”” and
replacing it with the correspondence
symbol “(KAR)”.

§201-9.202-2 [Corrected]

3. On page 61282, in the second
column, in §201-9.202-2, paragraph
(b)(1)(ix) is corrected by removing the
correspondence symbol “(KMA)” and
replacing it with the correspondence
symbol *“(KAA)”.

PART 201-18—[CORRECTED]

§201-18.003 [Corrected]

4. On page 61282, in the second
column, in §201-18.003, line five is
corrected by removing the
correspondence symbol “(KMA)” and
replacing it with the correspondence
symbol “(KAA)”.

PART 201-20—[CORRECTED]

§201-20.303 [Corrected]

5. On page 61282, in the third
column, in §201-20.303, paragraph
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(d)(2), line five is corrected by removing
the correspondence symbol “(KMR)”’
and replacing it with the
correspondence symbol “(KAR)”.

§201-20.305 [Corrected]

6. On page 61282, in the third
column, in §201-20.305, paragraph
(a)(7) is corrected by removing the
correspondence symbol “(KMA)” and
replacing it with the correspondence
symbol “(KAA)”.

PART 201-21—[CORRECTED]

§201-21.403 [Corrected]

7. 0On page 61283, in the first column,
in §201-21.403, paragraph (a)(2)(ii), is
corrected by removing the
correspondence symbol “(KMA)” and
replacing it with the correspondence
symbol “(KAA)”.

§201-21.603 [Corrected]

8. On page 61283, in the first column,
in §201-21.603, paragraphs (d)(1) and
(d)(3) are corrected by removing the
correspondence symbols “(KMR)"” and
replacing them with the correspondence
symbol “(KAR)” in both paragraphs.

§201-21.604 [Corrected]

9. On page 61283, in the first column,
in §201-21.604(a) is corrected by
removing the correspondence symbol
“(KMA)” and replacing it with the
correspondence symbol “(KAA)”.

PART 201-23—[CORRECTED]

§201-23.003 [Corrected]

10. On page 61283, in the first
column, in §201-23.003, paragraphs (a)
and (c) are corrected by removing the
correspondence symbol “(KMA)” in
both paragraphs and replacing them
with the correspondence symbol
“(KAA)” in both paragraphs.

PART 201-39—[CORRECTED]

§201-39.001 [Corrected]

11. On page 61283, in the third
column, in §201-39.001, paragraph (b)
is corrected by removing the
correspondence symbol *(KMR)” and
replacing it with the correspondence
symbol “(KAR)” and by removing the
correspondence symbol “KML” and
replacing it with the correspondence
symbol “KAL".

§201-39.101-6 [Corrected]

12. On page 61283, in the third
column, in §201-39.101-6, paragraph
(b) is corrected by removing the
correspondence symbol “(KMR)” and
replacing it with the correspondence
symbol “(KAR)”.

§201-39.104-1 [Corrected]

13. On page 61283, in the third
column, the section numbering “201—
37.104-1" should be corrected to read
“§201-39.104-1"" and paragraph (b)(3)
is corrected by removing the
correspondence symbol *“(KMR)” and
replacing it with the correspondence
symbol “(KAR)”.

§201-39.3304-1 [Corrected]

14. On page 61284, in the first
column, in 8§ 201-39.3304-1 is corrected
by removing the correspondence symbol
“(KMA)” and replacing it with the
correspondence symbol “(KAA)”.

Dated: February 1, 1995.

Margaret Truntich,

Director, Regulations Analysis.

[FR Doc. 95-3170 Filed 2—-8-95; 8:45 am]
BILLING CODE 6820-25-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 642
[Docket No. 940710-4292; |1.D. 020395A]

Coastal Migratory Pelagic Resources
of the Gulf of Mexico and South
Atlantic; Closure of a Commercial
Fishery

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure of a commercial fishery
for king mackerel.

SUMMARY: NMFS closes the commercial
run-around gillnet fishery for king
mackerel in the exclusive economic
zone (EEZ) in the Florida west coast
sub-zone. This closure is necessary to
protect the overfished Gulf king
mackerel resource.

EFFECTIVE DATE: February 3, 1995,
through June 30, 1995.

FOR FURTHER INFORMATION CONTACT:
Mark F. Godcharles, 813-570-5305.

SUPPLEMENTARY INFORMATION: The
fishery for coastal migratory pelagic fish
(king mackerel, Spanish mackerel, cero,
cobia, little tunny, dolphin, and, in the
Gulf of Mexico only, bluefish) is
managed under the Fishery
Management Plan for the Coastal
Migratory Pelagic Resources of the Gulf
of Mexico and South Atlantic (FMP).
The FMP was prepared by the Gulf of
Mexico and South Atlantic Fishery
Management Councils (Councils) and is
implemented by regulations at 50 CFR
part 642 under the authority of the

Magnuson Fishery Conservation and
Management Act.

Catch limits recommended by the
Councils and implemented by NMFS for
the Gulf of Mexico migratory group of
king mackerel set the commercial quota
of king mackerel in the Florida west
coast sub-zone at 865,000 Ib (392,357
kg). That quota was further divided into
two equal quotas of 432,500 Ib (196,179
kg) for vessels in each of two groups by
gear types—vessels fishing with run-
around gillnets and those using hook
and line gear.

Under 50 CFR 642.26(a), NMFS is
required to close any segment of the
king mackerel commercial fishery when
its allocation or quota is reached, or is
projected to be reached, by publishing a
notification in the Federal Register.
NMFS has determined that the
commercial quota of 432,500 Ib (196,179
kg) for Gulf group king mackerel for
vessels using run-around gillnets in the
Florida west coast sub-zone was reached
on February 3, 1995. Hence, the
commercial fishery for king mackerel for
such vessels in the Florida west coast
sub-zone is closed effective 6:00 p.m.,
local time, February 3, 1995, through
June 30, 1995, the end of the fishing
year.

The Florida west coast sub-zone
extends from the Alabama/Florida
boundary (87°31'06" W. long.) to: (1)
The Dade/Monroe County, Florida
boundary (25°20.4' N. lat.) from
November 1 through March 31; and (2)
the Monroe/Collier County, Florida
boundary (25°48' N. lat.) from April 1
through October 31.

NMPFS previously determined that the
commercial quota of king mackerel from
the western zone of the Gulf of Mexico
was reached and closed that segment of
the fishery on September 24, 1994

(59 FR 49356, September 28, 1994).
Consequently, with this closure the only
commercial king mackerel fishery
remaining open in the Gulf of Mexico
EEZ is the fishery in the Florida west
coast sub-zone by vessels using hook-
and-line gear.

During the closure, no person aboard
a vessel that has been issued a gillnet
endorsement may fish for or retain king
mackerel in the EEZ in the Florida west
coast sub-zone.

Classification

This action is taken under 50 CFR
642.26(a) and is exempt from OMB
review under E.O. 12866.

Authority: 16 U.S.C. 1801 et seq.
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Dated: February 3, 1995.
David S. Crestin,

Acting Director, Office of Fisheries
Conservation and Management, National
Marine Fisheries Service.

[FR Doc. 95-3210 Filed 2—6-95; 10:13 am]

BILLING CODE 3510-22-F
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 91-AWP-13]

Proposed Amendment to Restricted
Area R—2504; Camp Roberts, CA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Proposed Rule; withdrawal.

SUMMARY: This action withdraws the
Notice of Proposed Rulemaking (NPRM)
published in the Federal Register on
May 6, 1992. The NPRM proposed to
amend the boundaries and time of
designation for Restricted Area R—2504,
Camp Roberts, CA. The FAA has
determined that withdrawal of the
proposal at this time is warranted
because the Department of the Army has
temporarily halted action on the
proposal.

DATES: This proposed rule is withdrawn
February 9, 1995.

FOR FURTHER INFORMATION CONTACT: Jim
Robinson, Military Operations Program
Office (ATM-420), Office of Air Traffic
System Management, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591,
telephone: (202) 493-4050.

SUPPLEMENTARY INFORMATION: On May 6,
1992, a Notice of Proposed Rulemaking
was published in the Federal Register to
amend 14 CFR part 71 of the Federal
Aviation Regulations to change the
boundaries and time of designation for
R—2504, Camp Roberts, CA (57 FR
19409).

The FAA has decided to withdraw the
proposal at this time to provide the
Department of the Army the opportunity
to compile additional information
regarding the proposal.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Withdrawal

In consideration of the foregoing,
Airspace Docket No. 91-AWP-13, as
published in the Federal Register on
May 6, 1992 (57 FR 19409), is hereby
withdrawn.

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959—

1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

Issued in Washington, DC, on January 26,
1995.

Nancy B. Kalinowski,

Acting Manager, Airspace-Rules and
Aeronautical Information Division.

[FR Doc. 95-2736 Filed 2—-8-95; 8:45 am]
BILLING CODE 4910-13-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 240 and 249
[Release No. 34-35323; File No. S7-4-95]
RIN 3235-AG28

Unlisted Trading Privileges

AGENCY: Securities and Exchange
Commission.

ACTION: Proposed rulemaking.

SUMMARY: The Securities and Exchange
Commission (““Commission”) is
proposing new rules and amendments
to existing rules concerning unlisted
trading privileges (“UTP”) in listed
initial public offerings (“IPOs’). The
proposed rules would reduce the period
that exchanges have to wait before
extending UTP to any listed IPO
security, from the third trading day, to
the first trade reported by the listing
exchange to the Consolidated Tape. The
proposed rules also would require
exchanges to have rules and oversight
mechanisms in place to ensure fair and
orderly markets and the protection of
investors with respect to UTP in the
securities.

DATES: Comments should be submitted
on or before March 13, 1995.
ADDRESSES: Interested persons should
submit three copies of their written
data, views and opinions to Jonathan G.
Katz, Secretary, Securities and Exchange
Commission, 450 Fifth Street, N.W.,
D.C. 20549, and should refer to File No.
S7-4-95. All submissions will be made
available for public inspection and
copying at the Commission’s Public

Reference Room, Room No. 1024, 450
Fifth Street, N.W., Washington, D.C.
20549.

FOR FURTHER INFORMATION CONTACT:
Betsy Prout, 202/942-0170, Attorney,
Office of Self-Regulatory Oversight and
Market Structure, Division of Market
Regulation, Securities and Exchange
Commission, (Mail Stop 5-1), 450 5th
Street, N.W., Washington D.C. 20549.

SUPPLEMENTARY INFORMATION:
I. Background

On October 22, 1994, the Unlisted
Trading Privileges Act of 1994 (“UTP
Act”’) became effective. The UTP Act
amends Section 12(f) of the Securities
Exchange Act of 1934 (“‘Exchange Act”).
Section 12(f) governs when a national
securities exchange (‘‘exchange’) may
trade a security that is not listed and
registered on that exchange, i.e. by
extending unlisted trading privileges
(““UTP”) to the security. Pursuant to the
UTP Act, the Commission today is
proposing rules under Section 12(f).

A. Section 12(f) Prior to the UTP Act

Prior to the UTP Act, Section 12(f)
required exchanges to apply to the
Commission before extending UTP to a
particular security.1 An exchange
application for the extension of UTP
named the security (or frequently,
securities) for which the applicant
exchange sought Commission approval
for UTP. The Commission was required
to provide interested parties with at
least ten days notice of the application,
which the Commission accomplished by
publishing each UTP application for
comment in the Federal Register at least
ten days prior to approving UTP for a
security. In addition, prior to approving
the UTP application, the Commission
had to find that the extension of UTP to
each security named, if listed and
registered on another exchange (“listed
security’” on a “listing exchange™),
would be consistent with the
maintenance of fair and orderly markets
and the protection of investors. If so, the

1When an exchange “‘extends UTP”’ to a security,
the exchange allows its members to trade the
security as if it were listed on the exchange. For
discussions of the history of UTP in U.S. markets
and Section 12(f) of the Exchange Act, see, e.g.,
Stephen L. Parker & Brandon Becker, Unlisted
Trading Privileges, 14 Rev. Sec. Reg. 853 (1981);
and Walter Werner, Adventure in Social Control of
Finance: The National Market System for Securities,
75 Colum. L. Rev. 1233 (1975).
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Commission published an approval
order in the Federal Register.

Section 12(f) gave interested parties
an opportunity to comment and to
participate in a hearing regarding the
extension of UTP to any security.
Pursuant to Section 12(f), the
Commission processed hundreds of
exchange applications for the extension
of UTP each year, yet comments on the
applications were extremely rare.
Indeed, virtually no comments have
been submitted to the Commission on a
UTP application in over ten years.

As a consequence of the application,
publication, and approval process,
applicant exchanges had to wait several
weeks before competing with listing
exchanges that already were trading the
securities. Moreover, while exchanges
were required to await Commission
approval before competing with the
listing exchange, dealers trading off an
exchange could trade any security
immediately upon its effective
registration with the Commission.2

As noted above, Section 12(f) also
required the Commission to review each
UTP application to ensure the
maintenance of fair and orderly markets
and the protection of investors with
respect to the extension of UTP to the
securities named in the application.
Pursuant to this standard of review, the
staff identified, over time, certain areas
of particular concern as they relate to
UTP. Accordingly, the staff reviewed
each application to ensure, among other
things, that the applicant exchange had
proper trading rules in place to provide
a fair and orderly market in each
security named and had sufficient
standards for regulatory oversight of
each security to provide for the
protection of investors. While
Commission review of the applications
led to occasional discoveries of material
deficiencies and errors in the
applications, the overwhelming majority
of applications raised no substantive
issues and over 99% of the applications
were approved.

In response to the Concept Release
that initiated the Market 2000 Study,3
resulting in the Division of Market
Regulation’s (“‘Division’) report, Market
2000: An Examination of Current Equity
Market Developments, some
commenters noted that the regulatory

2 As a technical matter, Section 12(a) limits the
trading of securities on an exchange to those
securities that are listed and registered on that
exchange. Section 12(f), both prior to and following
this amendment, makes an exemption from this
requirement for securities traded pursuant to UTP.
Over-the-counter (““OTC”) dealers are not subject to
the Section 12(a) listing requirement because they
do not transact business on an exchange.

3See Securities Exchange Act Release No. 30920
(July 14, 1992), 57 FR 32587 (‘‘Concept Release”).

process for UTP could be a potential
area for reform.4 Shortly after
publication of the Concept Release, the
Telecommunications and Finance
Subcommittee of the House Committee
on Energy and Commerce
(““Subcommittee’’) began working on
draft legislation to amend Section 12(f).5
These efforts, along with the efforts and
support of the various self-regulatory
organizations, ultimately led to the UTP
Act.

B. Statutory Changes Under Amended
Section 12(f)

The UTP Act, among other matters,
removes the application, notice, and
Commission approval process from
Section 12(f) of the Exchange Act,
except in cases of Commission
suspension of UTP in a particular
security on an exchange. Thus, the
amendment generally allows an
exchange to extend UTP to any security
when it becomes listed and registered
on another exchange or included in
Nasdagq,® subject to certain limitations.

First, the UTP Act contains special
provisions for the extension of UTP to
any listed security that is the subject of
an initial public offering (““listed IPO
security’’).” The amendment includes a

4See letter from William G. Morton, Jr., Boston
Stock Exchange, John L. Fletcher, Midwest
(currently Chicago) Stock Exchange, Leopold
Korins, Pacific Stock Exchange, and Nicholas A.
Giordano, Philadelphia Stock Exchange, to Jonathan
G. Katz, Secretary, Commission, dated December
11, 1992. See also, Division of Market Regulation,
Securities and Exchange Commission, Market 2000:
An Examination of Current Equity Market
Developments (January 1994).

5The Subcommittee held a hearing on the UTP
Act on June 22, 1994, at which a Division
representative and representatives of several self-
regulatory organizations appeared and submitted
written comments on the legislation. The Unlisted
Trading Privileges Act of 1994 and Review of the
SEC’s Market 2000 Study: Hearing Before the
Subcomm. on Telecommunications and Finance of
the House Comm. on Energy and Commerce, 103d
Cong., 2d Sess. (1994) (“UTP Hearing”).

6Section 12(f), as amended, also removes the
application and approval requirements for exchange
UTP in securities that are registered under 12(g) of
the Exchange Act (generally, “OTC securities’).
Exchange extensions of UTP to OTC securities, and
specifically to Nasdag/National Market securities,
are subject to limitations provided in Section 12(f)
and provided in an on-going pilot program. See
Securities Exchange Act Release No. 34371 (July 13,
1994), 59 FR 37103. While the UTP Act removed
the relevant application procedures for Nasdaq
stocks, UTP in OTC securities continues to be
subject to the on-going pilot program and the
limitations it provides. For that reason, the
Commission will consider issues involved in UTP
extensions to OTC securities as the Commission
continues its on-going review of the operation of the
pilot program.

7Section 12(f)(1)(B), read jointly with Section
12(f)(1)(A)(ii), as amended, provides this exception
for listed IPO securities. In defining securities that
fall within the exception, new subparagraphs
12(f)(1)(G)(i) and (ii) provide:

(i) a security is the subject of an initial public
offering if—

temporary provision that requires
exchanges to wait until the third day of
trading in any listed IPO security on the
listing exchange before they may allow
their members to trade the security
pursuant to UTP. This provision also
requires the Commission to prescribe by
rule or regulation, within 180 days of
the enactment of the UTP Act (or before
April 21, 1995), the mandatory delay
(or, “duration of the interval™), if any,
that should apply to UTP extensions to
listed IPO securities.8

Second, Section 12(f)(1)(D) provides
the Commission with rulemaking
authority to prescribe, by rule or
regulation, additional procedures or
requirements for extending UTP to any
security.

Third, new Section 12(f)(2) allows the
Commission summarily to suspend UTP
in a security at any time within 60 days
of the commencement of trading on the
relevant exchange pursuant to UTP.
Upon suspension, the exchange must
cease trading in the security. Pursuant
to Section 12(f)(2)(A)(ii), an exchange
seeking to reinstate its ability to extend
UTP to the security, following a
Commission suspension, must file an
application with the Commission. The
exchange must apply pursuant to
procedures that the Commission may
prescribe by rule or order for the
maintenance of fair and orderly markets,
the protection of investors and the
public interest, or otherwise in
furtherance of the purposes of the

(1) the offering of the subject security is registered
under the Securities Act of 1933; and

(1) the issuer of the security, immediately prior
to filing the registration statement with respect to
the offering, was not subject to the reporting
requirements of section 13 or 15(d) of this title; and

(ii) an initial public offering of such security
commences at the opening of trading on the day on
which such security commences trading on the
national securities exchange with which such
security is registered.

15 U.S.C. 78I(f)(1)(G).

8Specifically, amended Section 12(f)(1)(C)
provides:

Not later than 180 days after the date of
enactment of the Unlisted Trading Privileges Act of
1994, the Commission shall prescribe, by rule or
regulation, the duration of the interval referred to
in this subparagraph (B), if any, as the Commission
determines to be necessary or appropriate for the
maintenance of fair and orderly markets, the
protection of investors, or otherwise in furtherance
of the purposes of this title. Until the earlier of the
effective date of such rule or regulation, or 240 days
after such date of enactment, such interval shall
begin at the opening of trading on the day on which
such security commences trading on the national
securities exchange with which such security is
registered and end at the conclusion of the next
trading day.

In short, this provision requires exchanges (until
the earlier of the effective date of a Commission
rule, or 240 days after the enactment of the UTP
Act) to wait until the third trading day in a listed
IPO security before trading the security pursuant to
UTP.
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Exchange Act. New Section 12(f)(2)
requires public notice and Commission
review of applications to reinstate UTP
that has been suspended summarily by
the Commission. The procedures and
Commission standard of review for
approval of a reinstatement application
are substantially similar to the
application and review process that
previously preceded an exchange’s
initial extension of UTP to a security
under former Section 12(f) and the rules
thereunder.

These amendments to Section 12(f)
reduce the waiting period that
previously delayed exchange extensions
of UTP to securities listed on other
exchanges, or to certain securities
traded OTC. In addition, the
amendments direct the Commission to
prescribe rules for UTP in listed IPO
securities, and otherwise empowers the
Commission to establish rules for UTP
generally as the Commission deems
appropriate in furtherance of the
purposes of the Exchange Act.

11. Proposed Rules and Amendments to
Existing Rules Pursuant to Amended
Section 12(f)

As described in more detail below,
the Commission is proposing two new
rules and amendments to and
rescissions of existing rules.
Specifically, the Commission is
proposing new Rule 12f-2 concerning
UTP in listed IPO securities, and is
soliciting comment on alternatives to
the proposed rule that would be
consistent with the UTP Act. The
Commission also is proposing and
soliciting comment on new Rule 12f-5
regarding exchange rules to ensure the
maintenance of fair and orderly markets
and the protection of investors for all
securities traded pursuant to UTP. To
provide consistency between the
amendments to Section 12(f) and the
rules thereunder, the Commission also
is proposing to amend existing Rules
12f-1 and 12f-3 and to rescind existing
Rules 12f-2 and 12f-6. Finally, the
Commission is soliciting comment on
whether other Commission action
concerning intermarket linkages, as they
affect UTP in listed securities, is
necessary to facilitate the operation of
the UTP Act.

A. Listed Securities That Are the Subject
of an Initial Public Offering (Proposed
Rule 12f-2)

As discussed above, the UTP Act
generally allows exchanges to extend
UTP to securities when they become
listed and registered on another
exchange or included in Nasdaqg, except
in the case of listed IPO securities. In
this regard, the UTP Act establishes a

temporary provision that requires
exchanges to wait until the third day of
trading in the security on the listing
exchange before extending UTP to the
security. Before April 21, 1995, the
Commission must prescribe by rule or
regulation the appropriate waiting
period, if any, that would apply before
an exchange may extend UTP to any
listed IPO security following the
commencement of its IPO.

The Commission is proposing new
Rule 12f-2 under the Exchange Act to
establish the waiting period that would
govern the extension of UTP to a
security that is the subject of an IPO.
Proposed Rule 12f-2 would provide that
an exchange may extend UTP to a listed
IPO security when at least one
transaction in the subject security has
been effected on the listing exchange
and the transaction has been reported
pursuant to an effective transaction
reporting plan as defined in Rule
11Aa3-1 under the Exchange Act.® The
proposed rule, therefore, would shorten
the mandatory waiting period (or
“interval,” as it is described in the UTP
Act) for UTP in listed IPO securities
from two trading days, as temporarily
specified by amended Section 12(f), to
the time that it takes to effect and report
the initial trade in the security on a
listing exchange.

Rule 12f—2 would define the term
‘““subject security’’ to mean a security
that is the subject of an initial public
offering, as that term is defined in
Section 12(f)(1)(G) of the Exchange Act.
To ensure that the proposed rule would
not provide any means to circumvent
other Section 12(f) objectives and
requirements, the proposed rule also
would provide that the extension of
UTP pursuant to the rule would be
subject to all the provisions set forth in
Section 12(f) of the Exchange Act, as
amended, and any rule or regulation
promulgated thereunder, or which may
be promulgated thereunder while the
extension is in effect.

The Commission preliminarily
believes that it is appropriate to
minimize regulatory restraints on
competition for trading listed IPO
securities. Shortening the interval for
UTP in listed IPO securities should
enhance the ability of exchanges to
compete for order flow in the subject
securities, especially in light of the fact
that OTC dealers may trade IPO
securities immediately upon effective
registration with the Commission.
Accordingly, in the absence of a
compelling reason to impose a
restriction that would inhibit
competition among exchanges, the

917 CFR 240.11Aa3-1 (1991).

Commission initially believes that
competing exchanges should be able to
extend UTP to a listed IPO security after
the first trade in the security on the
listing exchange has been effected and
reported.

The Commission is proposing a one-
trade interval before exchanges may
extend UTP to a listed IPO security
because the Commission preliminarily
believes that the first transaction in an
IPO, as disseminated on the
consolidated tape, conveys essential
information to the public concerning the
pre-evaluated offering price of the
security. In addition, the timing of the
initial trade and commencement of
trading in a new issue entail significant
coordination involving the issuer, the
listing exchange, and the underwriters
of the public offering of the security. If
competing exchanges were to allow
their members to trade a listed IPO
security before it initially trades on the
listing exchange, it may be difficult to
ensure that all the preparation for the
IPO had been completed before public
trading in the security commenced.

During the legislative process
preceding the UTP Act, conflicting
views arose among interested parties
concerning the appropriate waiting
period, if any, for UTP in listed IPO
securities. At the UTP Hearing,
testimony and evidence were presented
to show the negative impact that a
mandatory waiting period for UTP has
on competition.10 At the same time,
however, one interested party asserted
that listed IPO securities should trade in
a central location for a ““short” period of
time to help ensure market efficiency
immediately following an IPO, and that
immediate UTP in listed IPO securities
could increase the cost of raising capital
for issuers.11

In a report to Congress on the UTP
Act, the House Committee on Energy
and Commerce provided guidance
concerning specific matters it
considered relevant to the present
Commission rulemaking and resolution
of the above concerns:

The Committee expects that, in
undertaking the IPO rulemaking authorized
under the bill, the Commission will seek
comments on the benefits associated with
streamlining the regulatory process and
enhancing competitive opportunities among
market centers with respect to UTP in IPOs,
and the identification of the negative effects
if any that granting immediate UTP might

10See prepared testimony of Nicholas A.
Giordano, President and Chief Executive Officer,
Philadelphia Stock Exchange, UTP Hearing, supra
note 5.

11 See prepared testimony of Edward A.
Kwalwasser, Executive Vice President, Regulation,
New York Stock Exchange, UTP Hearing, id.
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have on the distribution of these securities.
The Committee further expects the
Commission to consider the experience of the
third market trading in listed IPOs in the
course of its examination of these questions.
Finally, the Committee expects the markets
to cooperate in providing the Commission
with data regarding the nature and effect of
trading activity (including, for example, any
volatility effects on the security) in
connection with IPO listings in order to
enable the Commission to determine whether
the benefits of confining early trading in IPOs
to one marketplace are outweighed by the
benefits of removing regulatory delays that
inhibit competition among market.12

The Commission seeks comment on
each of these matters. The Commission
believes that identification and analysis
of the potential harms and benefits that
would result from either no waiting
period, or from a longer waiting period
than that proposed by the Commission,
would be particularly useful in its
review.

The Commission also seeks comment
on the one-trade waiting period as
proposed. To the extent that
commenters believe a waiting period is
appropriate, the Commission requests
that they provide data to illustrate the
potential negative effects on the pricing
of an IPO. Commenters also may wish
to provide an analysis of the effects of
the current two-day waiting period.
Finally, the Commission would be
interested in receiving alternative
proposed rules from commenters who
believe that either no waiting period or
a longer waiting period is appropriate.

B. Exchange Rules for Securities to
Which Unlisted Trading Privileges are
Extended (Proposed Rule 12f-5)

Section 12(f)(1)(D), as amended,
authorizes the Commission to prescribe,
by rule or regulation, such additional
procedures or requirements for
extending UTP to any security as the
Commission deems necessary or
appropriate for the maintenance of fair
and orderly markets, the protection of
investors and the public interest, or
otherwise in furtherance of the purposes
of the Exchange Act. Pursuant to this
authority, the Commission is proposing
Rule 12f-5, which would prohibit an
exchange from extending UTP to any
security unless the exchange has in
effect a rule or rules providing for
transactions in the class or type of
security to which the exchange extends
UTP.

This rule is intended to preserve a
benefit of Commission review of UTP
applications prior to the UTP Act.
Previously, the Commission reviewed
each UTP application to ensure that the

12H.R. Rep. No. 626, 103d Cong., 2d Sess. (1994).

applicant exchange had rules in place to
cover the trading of the product class of
the security for which the exchange
applied. In general, applicant exchanges
had listing rules in place that provided
for transactions for most product classes
of securities. Occasionally, however, an
exchange would submita UTP
application to the Commission to trade
a new or unusual product class of
securities that had been approved for
trading on the listing exchange, but had
not been approved for trading on the
applicant exchange.13

For example, the Commission would
approve a proposed rule change to the
Commission, pursuant to Section 19(b)
of the Exchange Act, by an exchange to
list and trade a new type of security.
The proposed rule change established
exchange rules to ensure the
maintenance of fair and orderly markets
in the securities and sufficient
mechanisms for regulatory oversight of
the named securities to provide for the
protection of investors. A regional stock
exchange occasionally filed a UTP
application for the security without
submitting a similar proposed rule
change pursuant to Section 19(b) of the
Exchange Act. The Commission’s
review procedures for UTP applications
identified those instances so that
necessary rules would be in place on the
applicant exchange in order to ensure
the maintenance of fair and orderly
markets and the protection of investors.

The Commission is proposing Rule
12f-5 to require exchanges to ensure
that these rules and oversight
mechanisms exist on their exchanges for
the relevant securities before extending
UTP to the securities. The proposed rule
reconfirms to exchanges their obligation
to evaluate their extensions of UTP
before allowing their members to trade
the securities.

In soliciting comment on the
proposed rule, the Commission is
particularly interested in the views of
market participants and other
commenters concerning the need for the
rule and whether it would, in practice,
help ensure that an exchange has all the
necessary rules in place to provide for
fair and orderly markets in all securities
to which the exchange extends UTP.

13Prior to the UTP Act, exchanges were not
permitted to apply to the Commission for UTP in
any security for which the applicant exchange had
not adopted listing standards and proper trading
rules, pursuant to Section 19(b) of the Exchange Act
and Rule 19b—4 thereunder. Proposed Rule 12f-5
would make explicit the obligation to have the
necessary rules in place before extending UTP to a
specific type of security.

C. Proposed Amendments to Existing
Rules 12f-1 and 12f-3, and Proposed
Rescission of Existing Rules 12f-2 and
12f-6

Several of the rules prescribed under
former Section 12(f) concerned the
application process for extensions of
UTP. The Commission is proposing to
amend or rescind these rules to reflect
statutory changes, and is soliciting
comment on whether these proposed
changes are appropriate.

First, the Commission is proposing to
amend Rule 12f-1,24 to limit its
operation to an exchange’s application
to reinstate UTP after a Commission
suspension. Section 12(f), as amended,
requires an exchange to apply to the
Commission for UTP if the Commission
has suspended the exchange’s extension
of UTP to the security. The proposed
amendment would require essentially
the same format for applications to
reinstate UTP as was required by the
rule under former Section 12(f) for
applications to extend UTP.

Second, the Commission is proposing
to rescind existing Rule 12f-2 and
remove Form 27 referred to in the rule.1s
This rule and form dealt with instances
where an exchange might have been
required to cease extending UTP, and to
reapply for UTP, in a security that was
*changed” immaterially for those
purposes. The rule and form provide an
exemption from reapplication for UTP
in these cases. The Commission is
proposing to rescind the rule because
the application procedures, from which
the rule provided an exemption, no
longer exist.

Third, the Commission is proposing
to rescind the last sentence of paragraph
(b) of Rule 12f-3.16 Rule 12f-3 allows
the issuer of a security that is traded
pursuant to UTP, or any broker or dealer
who makes a market in the security, or
any other person having a bona fide
interest in the question of termination or
suspension of UTP in the security, to
apply to the Commission for the
termination or suspension of UTP in the
security. The Rule also identifies the
categories of information that should be
provided in the application, which
includes the applicant’s statement that
it has sent a copy of the application to
the exchange from which the
suspension or termination is sought.
Thereafter, the Rule provides that the
exchange may terminate or suspend
UTP in the security in accordance with
its rules. Finally, the Rule requires the
exchange, upon suspension or

1417 CFR 240.12f-1 (1991).
1517 CFR 240.12f-2 (1991).
1617 CFR 240.12f-3 (1991).
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termination, promptly to file Form 28
with the Commission.

The Commission believes this final
requirement no longer is necessary
because exchanges are no longer
required to apply to the Commission to
extend UTP to a security. Thus,
notifying the Commission of
termination or suspension of UTP serves
no purpose. The Commission, therefore,
is proposing to rescind that last
requirement from the Rule concerning
Form 28, and to remove Form 28, in
order to conform further with efforts to
streamline the regulatory process
concerning UTP.

Finally, the Commission is proposing
to rescind Rule 12f—6.17 This rule
exempts a merged exchange from the
UTP application process in certain
circumstances. The exemption no longer
is necessary because the waiting period
that restrained exchanges from
extending UTP to most securities has
been eliminated by the UTP Act.

The Commission is soliciting
comment on each of these proposed
Commission rule changes. The
Commission is interested in comments
on whether the proposed amendments
and rescissions accomplish the
Commission’s goals with respect to the
amendments or rescissions. The
Commission also is interested in
receiving comments concerning the
continued necessity of other provisions
of the rules, given the recent
amendment to Section 12(f) of the
Exchange Act.

D. Solicitation of Comment on
Structural Implications of Immediate
UTP

The Commission is seeking comment
on whether any Commission action is
necessary under Section 12(f), in order
to carry out the congressional objectives
of linked markets as required by Section
11A(a)(1)(D),8 to make changes to the
consolidated quotation, trade reporting,
and routing of customer and principal
interest in securities that are traded
pursuant to UTP, now that exchanges
and linking facilities will have less time
to prepare for multiple exchange market
trading in the securities. The
Commission is particularly interested in
comments concerning any existing
procedural delays that should be

1717 CFR 240.12f-6 (1991).

18Section 11A(a)(1)(D) of the Exchange Act
provides:

The linking of all markets for qualified securities
through communication and data processing
facilities will foster efficiency, enhance
competition, increase the information available to
brokers, dealers, and investors, facilitate the
offsetting of investors’ orders, and contribute to best
execution of such orders.

corrected by Commission action in
order to ensure that the operation of
amended Section 12(f) is not impeded.

I11. Initial Regulatory Flexibility
Analysis

The Commission has prepared an
Initial Regulatory Flexibility Analysis
(“IRFA™) in accordance with 5 U.S.C.
8603 regarding the proposed rules. The
following summarizes the conclusions
of the IRFA.

The IRFA uses certain definitions of
“small businesses’” adopted by the
Commission for purposes of the
Regulatory Flexibility Act (““RFA”’). As
described in Section Il, above, the
Commission is proposing rules and
changes to existing rules under Section
12(f) to comply with the UTP Act
directives and to further the objectives
of this recent amendment. Proposed
Rule 12f-2 would require exchanges to
wait, before extending UTP to such a
security, until the listing exchange
effects and reports the first transaction
in the security.

Proposed Rule 12f-2 primarily has an
impact on competitive initiatives of the
self-regulatory organizations, which are
not small businesses for the purposes of
the RFA.1° The proposed rules also may
have some economic effect on some
businesses that may be, from time to
time, small businesses for the purposes
of the RFA. Specifically, the proposed
rule may affect the order-routing choices
available to broker-dealer firms and
would designate the moment at which
regional exchange specialist firms may
compete for order flow in any listed IPO
security. Some broker-dealers and some
regional specialist firms may be small
businesses. The Commission believes,
however, that the economic impact of
the rule may not be “‘significant’” and
the number of “small businesses” that
would be affected by the rule may not
be **substantial,” as contemplated by the
RFA. In this regard, the Commission
notes, among other things, that listed
IPO securities comprise only a fraction
of the overall number of securities
available for order-routing by broker-
dealers and for trading by regional
specialist firms, and only a small
number of those firms are “‘small
businesses.”” Furthermore, neither small
nor large businesses would be subject to

19The relevant rule under the Act, 17 CFR 240.0—-
10, provides that, for the purposes of the RFA,
“small business’ (when referring to a broker or
dealer) shall mean a broker or dealer that had total
capital of less than $500,000 on the date in the prior
fiscal year as of which its audited financial
statements were prepared, or if not required to be
prepared, on the last business day of the preceding
fiscal year. Also, “‘small business” does not include
any entity that is affiliated with another entity that
is not a small business.

reporting, recordkeeping, or other
compliance requirements under the
proposal.

The other proposals would restate
existing standards for exchange
extensions of UTP, and would amend
existing rules under Section 12(f) to
conform to the UTP Act and, therefore,
should have no economic impact for the
purposes of the RFA.

A copy of the Initial Regulatory
Flexibility Analysis may be obtained by
contacting Betsy Prout, Attorney, Office
of Market Supervision, Division of
Market Regulation, Securities and
Exchange Commission, Washington,
D.C. 20549, (202) 942-0170.

V. Effects on Competition

Section 23(a)(2) of the Exchange Act20
requires the Commission, in adopting
rules under the Exchange Act, to
consider any anti-competitive effects of
the rules and to balance these effects
against the regulatory benefits gained in
furthering the purposes of the Act. As
discussed in more detail above, the
extension of unlisted trading privileges
allows exchanges to compete with the
listing exchange, other exchanges, and
with dealers for order flow in the
relevant securities. The rules
promulgated under Section 12(f),
therefore, may directly affect
competition among market centers and
their members. In addition, firms
sending orders to the market centers for
execution may also be affected by
limitations that the proposed rules may
place on their order-routing practices.
The Commission is soliciting comment
on the effect the proposed rules, and the
proposed changes to existing rules, may
have on exchanges, associations, their
members, and order-routing firms.

List of Subjects in 17 CFR Parts 240 and
249

Reporting and recordkeeping
requirements, Securities.

For the reasons set out in the
preamble, the Commission proposes to
amend Part 240 of Chapter Il of Title 17
of the Code of Federal Regulations to
read as follows:

PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

1. The authority citation for Part 240
continues to read in part as follows:

Authority: 15 U.S.C. 77c, 77d, 779, 77j,
77s, T7eee, 77999, 77nnn, 77sss, 77ttt, 78c,
78d, 78i, 78j, 781, 78m, 78n, 780, 78p, 78q,
78s, 78w, 78x, 78ll(d), 79q, 79t, 80a—20, 80a—

2015 U.S.C. 78w(a)(2).
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23, 80a—29, 80a-37, 80b—3, 80b—4, and 80b—
11, unless otherwise noted.
* * * * *

2. By amending § 240.12f-1 by
revising the section heading and
introductory text of paragraph (a),
redesignating paragraphs (a)(5) and
(a)(6) as (a)6) and (a)(7), adding
paragraph (a)(5), and revising newly
designated (a)(6), to read as follows:

§240.12f-1 Applications for permission to
reinstate unlisted trading privileges.

(a) An application to reinstate
unlisted trading privileges may be made
to the Commission by any national
securities exchange for the extension of
unlisted trading privileges to any
security for which such unlisted trading
privileges have been suspended by the
Commission, pursuant to section
12(f)(2)(A). One copy of such
application, executed by a duly
authorized officer of the exchange, shall
be filed and shall set forth:

1***

(5) The date of the Commission’s
suspension of unlisted trading
privileges in the security on the
exchange;

(6) Any other information which is
deemed pertinent to the question of
whether the reinstatement of unlisted
trading privileges in such security is
consistent with the maintenance of fair
and orderly markets and the protection
of investors; and
* * * * *

3. By revising § 240.12f-2 to read as
follows:

§240.12f-2 Extending Unlisted Trading
Privileges to a Security that is the Subject
of an Initial Public Offering.

(a) General provision—A national
securities exchange may extend unlisted
trading privileges to a subject security
when at least one transaction in the
subject security has been effected on the
national securities exchange upon
which the security is listed and the
transaction has been reported pursuant
to an effective transaction reporting plan
as defined in §240.11Aa3-1.

(b) The extension of unlisted trading
privileges pursuant to this section shall
be subject to all the provisions set forth
in Section 12(f) of the Act (15 U.S.C.
78I(f)), as amended, and any rule or
regulation promulgated thereunder, or
which may be promulgated thereunder
while the extension is in effect.

(c) Definition. For purposes of this
section, the term subject security shall
mean a security that is the subject of an
initial public offering, as that term is
defined in section 12(f)(1)(G) of the Act
(15 U.S.C. 78I(f)(1)(G)).

4. By amending § 240.12f-3 by
revising paragraph (b) to read as follows:

§240.12f-3 Termination or suspension of
unlisted trading privileges.

a * X *

(b) Unlisted trading privileges in any
security on any national securities
exchange may be suspended or
terminated by such exchange in
accordance with its rules.

5. By adding §240.12f-5, to read as
follows:

§240.12f-5 Exchange Rules for Securities
to which Unlisted Trading Privileges are
Extended.

A national securities exchange shall
not extend unlisted trading privileges to
any security unless the national
securities exchange has in effect a rule
or rules providing for transactions in the
class or type of security to which the
exchange extends unlisted trading
privileges.

§240.12f-6 [Removed]

6. By removing and reserving
§240.12f-6.

PART 249—FORMS, SECURITIES
EXCHANGE ACT OF 1934

7. The authority citation for Part 249
continues to read in part as follows:

Authority: 15 U.S.C. 78a, et seq., unless
otherwise noted.

§249.27 and 249.28 [Removed]
8. By removing §249.27 and § 249.28.

By the Commission.
Dated: February 2, 1995.
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 95-3175 Filed 2—-8-95; 8:45 am]
BILLING CODE 8010-01-P

INTERNATIONAL TRADE
COMMISSION

19 CFR Part 210

Notice of Proposed Rulemaking
Concerning Post-Investigation
Retention and Use of Confidential
Business Information From
Investigations on Unfair Practices in
Import Trade

AGENCY: International Trade
Commission.

ACTION: Notice of proposed rulemaking
and request for comments.

SUMMARY: The Commission proposes to
amend two of its final rules for
investigations and related proceedings
under section 337 of the Tariff Act of
1930 (19 U.S.C. 1337) to codify a
proposed new policy of allowing
counsel who are signatories to an
administrative protective order (APO) to

retain certain categories of confidential
business information (CBI) from an
investigation for prescribed periods and
to use that CBI during the retention
period for certain limited purposes.t
The Commission hereby solicits
written comments from interested
persons to aid the Commission in
determining whether to adopt the
proposed rules set forth in this notice.

DATES: Comments will be considered if
received on or before April 10, 1995.

ADDRESSES: A signed original and 18
copies of each set of comments, along
with a cover letter stating the nature of
the commenter’s interest in the
proposed rulemaking, should be
submitted to Donna R. Koehnke,
Secretary, U.S. International Trade
Commission, 500 E Street, SW., Room
112, Washington, DC 20436.

FOR FURTHER INFORMATION CONTACT: P.N.
Smithey, Esq., Office of the General
Counsel, U.S. International Trade
Commission, telephone 202-205-3061.
Hearing-impaired individuals can
obtain information concerning the
proposed rulemaking by contacting the
Commission’s TDD terminal at 202—
205-1810.

SUPPLEMENTARY INFORMATION:
Background

On August 1, 1994, the Commission
published final rules for 19 CFR part
210 eventually to replace the interim
rules currently found in 19 CFR parts
210 and 211.2 The interim rules in 19
CFR parts 210 and 211 (1994) apply to
all pending investigations and related
proceedings that were instituted before
September 1, 1994. The final rules,
which went into effect on August 31,
1994, and will be codified in 19 CFR
part 210 in 1995, apply to all
investigations and related proceedings
instituted on or after September 1,
1994.3 On January 1, 1995, certain final
rules were amended on an interim basis
to implement the amendments to
section 337 contained in the Uruguay
Round Agreements Act, Pub. L. No.
103-465, 108 Stat. 4809 (1994)
(URAA).4

Neither the interim nor the final
Commission rules contain provisions
governing the retention of CBI by
counsel who are signatories to a section
337 APO. The Commission’s traditional
policy, however, has been to issue

1 Commissioners Rohr and Newquist dissent from
the Commission majority’s decision to consider
revising the final rules as described in this notice.
See infran.9.

2See 59 FR 39020, Part Il (Aug. 1, 1994).

31d.

4See 59 FR 67622 (Dec. 30, 1994).



7724

Federal Register / Vol.

60, No. 27 / Thursday, February 9,

1995 / Proposed Rules

section 337 APOs which (1) order the
signatories to refrain from using CBI
covered by the APO for any purpose
other than the investigation, and (2)
require signatories to destroy all CBI or
return it to the suppliers after final
termination of the investigation, (i.e.,
exhaustion of the appellate process),
absent written consent from the
suppliers to allow other uses of the CBI
or to retain the CBI for a longer period).
More recently, the Commission has
allowed its administrative law judges
(ALJs) to issue, after prior input from
the parties, APOs which deviated from
standard Commission practice by
permitting outside counsel for the
parties to retain certain CBI beyond the
exhaustion of any appeals.5

As a result of the policy issues raised
by those cases, the Commission
published an advance notice of
proposed rulemaking for 19 CFR part
210, on December 9, 1993.6 The notice
stated that the Commission was
considering revising its rules for
investigations and related proceedings
under section 337 to address two
subjects: (1) A prescribed policy of
allowing counsel who are signatories to
an APO to retain CBI from a particular
investigation after that investigation has
been finally terminated; and (2) the
possible establishment and operation of
a Commission repository for CBI, which
would be accessible to counsel of record
who signed the APO, in lieu of or in
addition to permitting post-investigation
retention of CBI by such counsel.

Comments Filed in Response to the
Advance Notice of Proposed
Rulemaking

In response to the advance notice of
proposed rulemaking, the Commission
received comments from the following
organizations: (1) The ITC Trial Lawyers
Association (ITCTLA); (2) the Section
on International Law and Practice of the
American Bar Association (ABA/SLIP);
and (3) the U.S. Patent and Trademark
Office (PTO). The Commission also

5See, e.g., Inv. No. 337-TA-334, Certain
Condensers, Parts Thereof, and Products Containing
Same, Including Air Conditioners for Automobiles,
58 FR 47286 (Sept. 8, 1993); Inv. No. 337-TA-331,
Certain Microcomputer Memory Controllers,
Components Thereof, and Products Containing
Same, 58 FR 47284 (Sept. 8, 1993). The Condensers
APO permitted outside counsel for the complainant
and the respondents to retain the evidentiary
record—including materials containing CBl—until
the expiration of any remedial order issued by the
Commission. The Memory Controllers APO
permitted counsel to retain all materials containing
CBI until the expiration of any remedial order
issued in that case. Both APOs also allowed counsel
to retain for an indefinite period documents
(including briefs and working papers) that
contained CBI and were created by the Commission,
the ALJ, or counsel.

658 FR 64711 (Dec. 9, 1993).

received a joint submission from four
bar groups—(1) the International Law
Section of the District of Columbia Bar,
(2) the ABA/SLIP, (3) the ITCTLA, and
(4) the Customs and International Trade
Bar Association.

No commenters favored the
establishment and operation of a
Commission repository in addition to or
in lieu of permitting counsel to retain
CBI for a prescribed period. The
comments in opposition to a repository
cited such factors as the cost to the
taxpayers, the administrative burden to
the Commission, and the lack of
corresponding benefits to parties, the
Commission, or the public at large.

The bar group commenters said that
the rules should establish a fixed policy
on post-investigation retention of CBI.
They also indicated that the
Commission’s policy should be to
permit such retention for various
periods according to the nature of the
document containing the CBI and the
status of the investigation (or related
proceeding) to which the document
pertains. The bar group commenters
also expressed the view that counsel
should be permitted to retain all
materials containing CBI at least until
the date that all appeals are exhausted,
since the information might be needed
during the appeals and any Commission
proceedings resulting from the appeals.

The joint recommendations of the bar
group commenters concerning the
retention of various categories of CBI
were as follows: 7

1. All discovery materials—Until two
years after all appeals are exhausted.
Thereafter, the materials would be
returned to the supplier or destroyed,
with written certification to each
supplier and the Commission.

2. All CBI in the possession of expert
witnesses—Until all appeals are
exhausted. Thereafter, the materials
would be returned to the supplier or
destroyed, with written certification to
each supplier and the Commission.

3. The evidentiary record—Until two
years after all appeals are exhausted or
all remedial orders have expired,
whichever is later. Thereafter, the
materials are to be returned to the
supplier or destroyed, with written
certification to each supplier and the
Commission.

4. Pleadings—Indefinitely.

5. Copies of confidential notices,
orders, recommendations, and opinions

7The ITCTLA originally proposed shorter
retention periods for certain items than the table in
this memorandum indicates. The ITCTLA
subsequently joined other bar groups in the filing
of a joint submission explicitly advocating longer
retention periods. The Commission thus assumes
that the joint submission reflects the ITCTLA'’s
current position on the issues presented.

issued by an ALJ or the Commission—
Indefinitely.

6. Working papers, briefs, and other
documents created by counsel
containing information subject to an
APO—Indefinitely.

The bar group commenters’ joint
recommendations on post-investigation
retention of specific categories of CBI
made no distinction between CBI
submitted by a third party and that
submitted by party to the investigation.
Moreover, the ITCTLA specifically
argued against such a distinction, noting
that elimination of the injury
requirement as an element of a section
337 violation in intellectual-property
based cases has diminished the role of
third-party CBI for the most part, except
in cases involving motions for
temporary relief. The ITCTLA also
argued against the promulgation of a
separate rule to cover cases in which a
third party objects to counsel’s post-
investigation retention of the third
party’s CBI. In such cases, the ITCTLA
argued, the third party should seek, by
negotiation with the parties or through
the ALJ, modification of the APO under
which such retention is to be permitted.

The PTO’s comments in response to
the advance notice of proposed
rulemaking consisted of advice
concerning the length of time that CBI
should be entitled to confidential
treatment. Specifically, the PTO
suggested that materials covered by an
APO should be declassified and made
available for public inspection
according to a declassification schedule
set forth in the Commission rules. The
PTO suggested that the declassification
schedule be based on the age of the CBI
contained in the material, instead of
how recently the material was
submitted.

The Commission’s Responses

The Commission does not agree with
the PTO’s comment that materials
covered by an APO should be
declassified and made available for
public inspection according to a
declassification schedule set forth in the
Commission rules based on the age of
the CBI contained in the material. The
Commission notes that the age of CBI is
a factor which may have a bearing on
the continuing validity of its
confidential designation. The
Commission also is cognizant, however,
that age may not be the only factor.
Moreover, section 337(n) and its
legislative history evince a clear
Congressional intent that if business
information is properly designated
confidential by the supplier and is
treated accordingly by the Commission,
the Commission is not at liberty to
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release that information at a later date
absent the submitter’s consent.8 The
Commission thus believes that it would
be inappropriate to make unilateral
determinations on declassification of
CBI without consulting the suppliers or
to adopt a Commission rule that would
mandate such declassification.

The Commission also has decided
against the establishment and operation
of a Commission repository in lieu of or
in addition to allowing post-
investigation retention of CBI by
counsel. The Commission shares the bar
group commenters’ view that little
would be gained from creating such a
repository and that having a CBI access
system based on a repository would
further entangle the Commission in
enforcing APOs and would increase the
burdens of handling CBI.

The Commission is considering
revising the final part 210 rules, as
suggested by the bar group commenters,
to establish a policy of permitting the
post-investigation retention and use of
CBI by counsel. The Commission notes,
however, that for some categories of
CBI, the bar group commenters
suggested, without explanation,
retention periods that were two years
beyond exhaustion of the appeals
process or expiration of the remedial
orders. The Commission notes also that
some of the uses which the bar group
commenters have jointly or individually
proposed for CBI during the prescribed
retention periods encompass uses that
appear to be outside of the limitations
imposed by law.

As discussed in the next section of
this notice, the Commission has drafted
proposed rule provisions that
incorporate a retention schedule with
shorter deadlines for certain kinds of
CBI than the deadlines listed in the bar
group commenters’ joint submission.
The Commission also has drafted
proposed rule provisions that limit the
uses to which CBI may be put during
the prescribed retention periods. The
Commission, however, specifically
invites bar associations and other
interested persons who favor the bar
group commenters’ proposed schedule
to file comments with the Commission
on the following issues:

1. The justification for the extended
retention periods (i.e., the additional
two years) on the bar group
commenters’ proposed schedule for
certain materials containing CBI; and

8See, e.g., H.R. Rep. No. 40, 100th Cong., 1st Sess.
at 161-162 (1987); S. Rep. No. 71, 100th Cong., 1st
Sess. at 133 (1987).

2. The use(s) to which the CBI in
those materials would be put during the
extended periods.®

Proposed Rule Changes

To codify the retention schedule, use
restrictions, and other requirements
which the Commission proposes to
adopt, the Commission proposes to add
new provisions to final rules 210.5 and
210.34, rather than creating new rules.
That approach eliminates the need to
renumber the existing final rules in part
210. The new provisions which the
Commission proposes to add to final
rules 210.5 and 210.34 are described
below.

Final Rule 210.5

Final rule 210.5, entitled
“Confidential business information,” is
the Commission’s general rule for CBI in
investigations and related proceedings
under section 337. The Commission
proposes to amend final rule 210.5 by
adding a new paragraph (f) which states
that materials containing CBI subject to
an APO issued under final rule
210.34(a) shall be retained, used,
expurgated, returned to the supplier, or
destroyed as provided in final rule
210.34(e).

Final Rule 210.34

Final rule 210.34 is the general rule
about APOs in section 337
investigations. The Commission
proposes to amend final rule 210.34 by
adding paragraph (e).

Paragraph (e)(1). Proposed paragraph
(e)(1) of final rule 210.34 incorporates
the following retention schedule:

1. All discovery materials. Until all
appeals are exhausted and thereupon
the materials would be subject to a
return or destroy rule.

2. All CBI in the possession of expert
witnesses. Same as for discovery
materials.

9 Commissioner Rohr and Commissioner
Newquist dissent from the majority’s decision to
consider adopting the proposed rules set forth in
this notice.

Commissioner Rohr believes that the Commission
should adhere to the traditional practice of issuing
section 337 APOs which (1) order the signatories to
refrain from using CBI covered by the APO for any
purpose other than the investigation, and (2) require
signatories to destroy all CBI or return it to the
suppliers after final termination of the
investigation, (i.e., exhaustion of the appellate
process), absent written consent from the suppliers
to allow other uses or a longer period).
Commissioner Rohr also believes that the
procedures contained in the proposed rules
represent an unacceptable risk of unauthorized
disclosure of the subject CBI.

In Commissioner Newquist’s view, the
Commission’s rules should provide that post-
investigation use and retention of CBI shall be
determined by agreement of the parties, any non-
party suppliers, and the presiding ALJ in each
investigation.

3. The evidentiary record. Until all
appeals are exhausted or all remedial
orders have expired, whichever is later,
and thereupon the materials would be
subject to a return or destroy rule.

4. Attorney work product.
Indefinitely, but see paragraph 7 below
regarding third-party CBI. The
Commission’s APO enforcement
responsibility would be subject to a five-
year sunset rule, however. In general,
the Commission would no longer be
responsible for enforcing APOs five
years after the exhaustion of all appeals
or the expiration of all remedial orders,
whichever is later. If certain
information, such as trade secrets, is
still confidential, the supplier of the
information could request that the
Commission continue to enforce the
APO even though the five-year period
has expired. Such a request would have
to be made before the five-year period
expires.

5. Pleadings. Same retention period
and APO enforcement provisions as
attorney work product, but see
paragraph 7 below regarding third-party
CBI.

6. Orders, notices, initial
determinations, recommended
determinations, opinions, and other
documents issued by an ALJ or the
Commission containing CBI. Same
retention period and APO enforcement
provisions as attorney work product and
pleadings, but see paragraph 7 below
regarding third-party CBI.

7. Third-party CBI. Until all appeals
are exhausted or all remedial orders
have expired, whichever is later. The
third-party CBI would then be subject to
a return or destroy rule, even if the
information is contained in pleadings or
work product, if the third-party
suppliers so requested at the time that
they submit the information.

Proposed paragraph (e)(1) also
imposes—

1. 30-day deadlines for the return,
destruction, or expurgation of CBI when
the prescribed retention period expires,
and

2. A requirement that written
certification of such return, destruction,
or expurgation shall be provided to
suppliers and the Commission.

The Commission believes that these
requirements (and the custodian
requirement set forth in proposed
paragraph (e)(3) of final rule 210.34)
will help ensure that APO signatories
comply promptly with their obligations
to expurgate, return, or destroy CBI in
accordance with proposed paragraph
©)Q). o

Proposed paragraphs (e)(1)(iv)—(vi) of
final rule 210.34 impose a 60-day
deadline for motions to extend the
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Commission’s five-year APO
enforcement period (after the
exhaustion of all appeals or the
expiration of all remedial orders,
whichever is later) with respect to
pleadings, documents issued by an ALJ
or the Commission, and attorney work
product documents containing CBI.
Sixty days should be sufficient (1) to
allow nonmoving parties to respond to
the motion and (2) to allow the
Commission to decide the motion on or
before the expiration of the five-year
period.

The Commission notes one potential
problem with respect to applying the
aforesaid sunset provisions to attorney
work product. Submitters of CBI who
want the Commission to extend its
enforcement of the APO beyond the
five-year period are not likely to know
what CBI is contained in attorney work
product such as a law firm’s internal
legal memoranda concerning the
investigation. The Commission also
thinks it understandable, however, that
attorneys may want to retain their work
product from an investigation for future
reference in matters involving similar
issues. The Commission therefore
solicits comments on possible solutions
to this potential problem.

Paragraph (€)(2). Proposed paragraph
(e)(2) of final rule 210.34 restricts the
uses to which CBI may be put during
the prescribed retention periods. The
bar groups who commented in response
to the Commission’s advance notice of
proposed rulemaking (and the
participants and commenters in the
investigations that prompted this
rulemaking) 10 urged the Commission to
approve retention of CBI by counsel for
one or more of the uses and purposes
enumerated below:

1. To provide legal advice and other
legal services to clients in connection
with the following matters:

To comply with a remedial or other
Commission order issued in connection
with the investigation or related
proceeding;

To initiate—or to defend against—
administrative or judicial proceedings
concerning enforcement, modification,
or revocation of such orders or advisory
opinion proceedings; or

To enforce or avoid infringement of
an intellectual property right asserted in
the investigation.

2. To reduce costs, save time,
minimize duplication of effort, and
facilitate participation in the following
kinds of proceedings:

Commission proceedings to enforce,
modify, or revoke a remedial order, a

10Condensers and Memory Controllers (See supra
n.5.)

consent order, or other Commission
order;

Commission advisory opinion
proceedings;

U.S. Customs Service proceedings to
enforce or monitor compliance with an
exclusion order;

Commission or Customs proceedings
for the forfeiture of a bond posted by a
complainant or a respondent;

Civil actions involving some or all of
the same parties and subject matter as
the investigation (with a view toward
asserting res judicata or collateral
estoppel in some kinds of cases);

Civil actions against a section 337
complainant for the filing of
unwarranted section complaint; or

Civil actions for attorney malpractice
in an investigation or a related
proceeding.

3. To have unrestricted use of legal
research and nonconfidential
information in working papers, briefs,
and other documents created by counsel
which contain CBI.

Although section 337(n)(1) and its
1987 legislative history explicitly
discuss the “disclosure’ or “‘release” of
CBI, 11 there is an implicit restriction on
the use of CBI (in the absence of consent
from the submitter(s)), which appears to
bar some uses that the current
commenters and other interested
persons have suggested—namely, use of
CBI in civil actions. In the absence of
consent from the submitter, section 337
(n)(1) prohibits disclosure of CBI to
anyone other than (1) persons granted
access under a Commission APO and (2)
certain categories of Government
employees listed in section 337(n)(2).
The categories in section 337(n)(2)
previously were limited to Commission,
Customs Service, and other U.S.
Government personnel who are
involved in the subject investigation,
Presidential review of a remedial order
issued in that investigation, or the
administration or enforcement of an
exclusion order issued in the case.12

Amendments to section 337(n)(1) and
title 28 of the United States Code were
promulgated in the URAA. Section
337(n) was amended to broaden the
categories of Government employees
who may have access to CBI.13 Title 28
of the United States Code was amended
to include a new section requiring the
Commission to forward the
administrative records of section 337
investigations to district courts for use
in some, but not all, civil actions
involving the same parties and subject

11See 19 U.S.C. 1337(n)(1) and n.8 supra.
12See 19 U.S.C. 1337(n)(2) (1988).
13See sec. 321(a)(7) of the URAA.

matter as the subject investigations.14
The URAA amendments thus do not
address most of the civil action uses of
CBI advocated by the commenters and
other interested persons.

Proposed paragraph (e)(2) of final rule
210.34 accordingly states that CBI
which is retained pursuant to paragraph
(e)(2) of final rule 210.34 shall not be
used during the prescribed retention
period for any purposes other than those
relating to the subject investigation or a
related proceeding under section 337,15
except for additional uses that are
permitted by law (e.g., the new section
of title 28) or provided for in a written
agreement with the supplier.

Paragraph (e)(3). Proposed paragraph
(e)(3) of final rule 210.34 states that each
law firm whose attorneys are signatories
to an APO in an investigation or a
related proceeding shall designate one
attorney signatory from the firm as the
custodian of the CBI and the person
responsible for ensuring that the
requirements of proposed paragraphs
(e)(1)—(e)(2) of final rule 210.34 are
satisfied. It is not uncommon for
attorneys to change firms and for
documents containing CBI to be shipped
around firms. The Commission’s
concern is not that the documents are
likely to be lost, but that the firms may
lose sight of the obligations imposed by
the APO. Requiring the firm to have a
custodian will reduce the likelihood of
that occurring.

The Commission is cognizant that
there may come a time during the
prescribed retention period(s) when a
law firm’s custodian is no longer willing
or able to serve in that capacity. If that
happens, the firm always has the option
of promptly returning or destroying the
CBI. However, if the firm wishes to
continue to retain the CBI but to change
custodians, the questions are whether a
change of custodianship should be
permitted and, if so, how the change
should be effected.

Proposed paragraph (e)(3) final rule
210.34 currently does not contain
provisions governing the changing of
custodians. The Commission is
considering whether to revise paragraph
(e)(3), however, to include such
provisions. One option would be to

14]d. at sec. 321(b)(1)(A) regarding the new 28
U.S.C. 1659(b).

15 As noted in final rule 210.3, the term “related
proceedings” includes sanction proceedings for the
possible issuance of sanctions that would not have
a bearing on the adjudication of the merits of a
complaint or a motion under 19 CFR part 210, bond
forfeiture proceedings, proceedings to enforce,
modify, or revoke a remedial or consent order, or
advisory opinion proceedings. See 59 FR 39040—
39041 (Aug. 1, 1994), as amended at 59 FR 67626
(Dec. 30, 1994) (to be codified at 19 CFR 210.3).
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revise paragraph (e)(3) to provide as
follows:

1. If the firm wishes to continue to retain
the CBI but to change custodians, the
proposed new custodian must be a attorney
in the firm who is already a signatory to the
APO. The change is to be effected by serving
a notice on the parties, the appropriate third-
party suppliers (if any), and the Secretary.

2. If there are no lawyers left in the firm
who are signatories to the APO and the firm
wishes to continue to retain the CBI but to
change custodians, the firm must file a
motion with the Commission and serve
copies on the parties and third-party
suppliers. The motion must request APO
signatory status for the proposed new
custodian as well as leave to designate that
attorney as the firm’s new custodian. The
motion will not be granted unless
information contained in the materials held
by the firm is still entitled to confidential
treatment and the Commission still has a
duty to enforce the governing APO with
respect to that information.

The Commission is particularly
interested in receiving comments on (1)
whether it should revise paragraph
(e)(3) of final rule 210.34 to codify a
procedure for changing custodians, and,
(2) if so, whether that procedure should
consist of the steps enumerated above or
should entail different steps.

Paragraph (e)(4). Although proposed
paragraph (e)(1) establishes prescribed
periods for post-investigation retention
of CBI, the Commission believes that
parties and third-party suppliers should
not be precluded from negotiating time
limits or other conditions that are more
strict than the maximums set by the
Commission. The Commission also
believes, however, that the proposed
rules should avoid imposing
unnecessary burdens on the
Commission for monitoring APO
compliance.

Proposed paragraph (e)(4) of final rule
210.34 accordingly states that parties
and third-party suppliers may agree to
retention periods, uses, custodial
arrangements, or other conditions which
differ from those imposed by proposed
paragraphs (e)(1)—(e)(3). Paragraph (e)(4)
goes on to say, however, that the
Commission will not be responsible for
policing the retention, uses, custodial
arrangements, and other conditions
relating to the subject CBI in accordance
with such an agreement. That policy is
consistent with Commission
precedent.16

16See, e.g., Inv. No. 337-TA-265, Certain Dental
Prophylaxis Methods, Equipment, and Components
Thereof, Initial Determination at 5-6 (Jan. 22, 1988),
unreviewed by the Commission, 53 FR 6709 (Mar.
2, 1988); Certain Doxorubicin and Preparations
Containing Same, Inv. No. 337-TA-300,
Commission Memorandum Opinion at 7-8, (May
31, 1991); Electric Power Tools, Battery Cartridges,

Paragraph (e)(4) further provides that
when agreements are entered to
retention periods, uses, custodial
arrangements, or other conditions which
differ from those imposed by proposed
paragraphs (e)(1)—(e)(3), a copy of the
agreement must be filed with the
Commission or with the presiding ALJ
(as the case may be). One purpose of
this filing requirement is to give the
Commission or the ALJ notice as to
which of the APO provisions have been
superceded by the agreement. Another
purpose is to avoid placing the
Commission or the ALJ in the position
of having to adjudicate whether in fact
an agreement was entered, if a dispute
over that issue should arise at a later
date.

PART 210—ADJUDICATIVE
PROCEDURES

1. The authority citation for part 210
will continue to read as follows:

Authority: 19 U.S.C. 1333, 1335, and 1337.

2. For the reasons set forth in the
preamble, the Commission proposes to
amend §210.5 by adding a new
paragraph (f) which reads as follows:

§210.5 Confidential business information.
* * * * *

(f) Disposition of confidential
business information. Materials
containing confidential business
information that are subject to a
protective order issued under
§210.34(a) of this part shall be retained,
used, expurgated, returned to the
supplier, or destroyed as provided in
§210.34(g).

3. For the reasons set forth in the
preamble, the Commission proposes to
amend §210.34 by adding paragraph (e)
which reads as follows:

§210.34 Protective orders.

* * * * *

(e) Disposition of confidential
information. (1) Unless the Commission
or an administrative law judge orders or
a written agreement between parties and
suppliers states otherwise, confidential
information acquired pursuant to a
protective order issued under paragraph
(a) of this section shall be expurgated,
returned to the supplier, or destroyed as
provided below.

(i) All discovery materials containing
confidential information may be
retained until all appeals are exhausted.
Within 30 days thereafter, the materials
shall be returned to the supplier or
destroyed and written certification of
such return or destruction shall be

and Battery Chargers, Commission Memorandum
Opinion (July 2, 1991) at 3-4.

provided to each supplier and the
Commission.

(ii) All materials in the possession of
expert witnesses that contain
confidential information may be
retained until all appeals are exhausted.
Within 30 days thereafter, the materials
shall be returned to the supplier or
destroyed and written certification of
such return or destruction shall be
provided to the supplier and the
Commission.

(iii) All materials on the evidentiary
record that contain confidential
information may be retained until all
appeals are exhausted or all remedial
orders issued in the investigation or a
related proceeding have expired,
whichever is later. Within 30 days
thereafter, the materials shall be
returned to the supplier or destroyed
and written certification of such return
or destruction shall be provided to each
supplier and the Commission.

(iv) Except as provided in paragraph
(e)(1)(viii) of this section, all pleadings
containing confidential information may
be retained indefinitely.
Notwithstanding such retention, the
Commission shall not be responsible for
enforcing the governing protective order
with respect to the pleadings for more
than five years after the exhaustion of
all appeals or the expiration of all
remedial orders, whichever is later. If
information in the pleadings will still be
confidential after the five-year period
has expired, the supplier of the
information may file a motion to have
the Commission extend its enforcement
of the protective order with respect to
the pleadings beyond the prescribed
five-year period. Such motions must be
filed at least 60 days before the five-year
period expires.

(v) Except as provided in paragraph
(e)(2)(viii) of this section, all notices,
orders, initial determinations,
recommended determinations, opinions,
and other documents issued by an
administrative law judge or the
Commission that contain confidential
information may be retained
indefinitely. Notwithstanding such
retention, the Commission shall not be
responsible for enforcing the governing
protective order with respect to the
aforesaid materials for more than five
years after the exhaustion of all appeals
or the expiration of all remedial orders,
whichever is later. If information in the
materials will still be confidential after
the five-year period has expired, the
supplier of the information may file a
motion to have the Commission extend
its enforcement of the protective order
with respect to the materials beyond the
prescribed five-year period. Such
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motions must be filed at least 60 days
before the five-year period expires.

(vi) Except as provided in paragraph
(e)(1)(viii) of this section, all attorney
work product containing confidential
information may be retained
indefinitely. Notwithstanding such
retention, the Commission shall not be
responsible for enforcing the governing
protective order with respect to the
work product for more than five years
after the exhaustion of all appeals or the
expiration of all remedial orders,
whichever is later. If information that
may be contained in the work product
will still be confidential after the five-
year period has expired, the supplier of
the information may file a motion to
have the Commission extend its
enforcement of the protective order with
respect to the work product beyond the
prescribed five-year period. Such
motions must be filed at least 60 days
before the five-year period expires.

(vii) All confidential information
supplied by third parties may be
retained until all appeals are exhausted
or all remedial orders have expired,
whichever is later. If the third party’s
information appears in a document
other than a pleading, a document
issued by an administrative law judge or
the Commission, or a document
constituting attorney work product, the
document shall be returned to the
supplier or destroyed, and written
certification of such return or
destruction shall be provided to each
supplier and the Commission within 30
days after all appeals are exhausted or
all remedial orders have expired,
whichever is later. If the third party’s
information appears in a pleading, a
document issued by an administrative
law judge or the Commission, or a
document constituting attorney work
product, the document may be retained
indefinitely in accordance with
paragraph (e)(1)(iv), (e)(1)(v), or
(e)(1)(vi) of this section. However, the
third party may request that its
information be expurgated from the
document pursuant to paragraph
(e)(L)(viii).

(viii) If the third-party supplier so
requests at the time that its confidential
information is supplied and if the third-
party supplier’s confidential
information is contained in pleadings,
documents issued by an administrative
law judge or the Commission, or
attorney work product, within 30 days
after all appeals are exhausted or all
remedial orders have expired,
whichever is later, any law firm in
possession of such pleadings,
documents, or work product shall
expurgate the third-party supplier’s
confidential information from the

pleadings, documents, or work product
and provide written certification of the
expurgation to the third-party supplier
and the Commission.

(2) Except as required by law or as
provided in a written agreement with
the supplier, the confidential
information contained in the materials
enumerated in paragraph (e)(1) of this
section shall not be used during the
retention periods specified in paragraph
(e)(1) of this section for any purposes
other than those relating to the subject
investigation or a related proceeding
under this part.

(3) On or before the commencement of
the retention periods specified in
paragraph (e)(1) of this section, each law
firm whose attorneys are signatories to
a protective order in an investigation or
a related proceeding under this part
shall designate one attorney signatory
from the firm as the custodian of the
information and the person responsible
for ensuring that the requirements of
paragraphs (e)(1)—(e)(2) of this section
are satisfied. Notice of the designation
shall be served on the parties, the
appropriate third-party suppliers (if
any) and the Secretary.

(4) Parties and suppliers may agree to
retention time limits, uses, custodial
arrangements, or other conditions that
differ from those set forth in paragraphs
(e)(1)—(e)(3) of this section. When such
an agreement is reached, a copy must be
filed with the Commission or the
presiding administrative law judge (as
the case may be). Neither the
Commission nor the administrative law
judge shall be responsible, however, for
policing the retention, uses, custodial
arrangements, and other conditions
relating to the subject confidential
information in accordance with the

Issued: February 3, 1995.
By Order of the Commission.
Donna R. Koehnke,

[FR Doc. 95-3140 Filed 2-8-95; 8:45 am]
BILLING CODE 7020-02-P

RAILROAD RETIREMENT BOARD

20 CFR Part 217

RIN 3220-AB08

Application for Annuity or Lump Sum

AGENCY: Railroad Retirement Board.
ACTION: Proposed rule.

SUMMARY: The Railroad Retirement
Board (Board) proposes to amend its
regulations to enable the Board to pay
the following benefits without requiring

additional applications therefor: (1) An
accrued annuity due at the death of a
spouse or former spouse to a railroad
employee receiving an annuity based on
the same earnings record; and (2) a full-
time student’s annuity if the student
was entitled to a child’s annuity in the
month before the month the child
attained age 18.

DATES: Comment shall be submitted on
or before March 13, 1995.

ADDRESSES: Secretary to the Board,
Railroad Retirement Board, 844 Rush
Street, Chicago, Illinois 60611.

FOR FURTHER INFORMATION CONTACT:
Michael C. Litt, Bureau of Law, Railroad
Retirement Board, 844 Rush Street,
Chicago, Illinois 60611, (312) 751-4929,
TDD (312) 751-4701.

SUPPLEMENTARY INFORMATION: Section
217.8 of the Board’s regulations
specifies a list of benefits paid by the
Board which may be paid based on a
previously-filed application (i.e., where
a new application is not required). The
proposed rule would add to that list the
cases where an accrued annuity is due
at the death of a spouse or former
spouse to a railroad employee receiving
an annuity based on the same earnings
record as the spouse or former spouse
and where a full-time student’s annuity
is payable if the student was entitled to
a child’s annuity in the month before
the month the child attained age 18. In
those cases there is no additional
information contained in the
applications and there is no utility to
the Board in requiring additional
applications. Using the earlier
application reduces paperwork and the
burden on persons claiming benefits.

The Board, in conjunction with the
Office of Management and Budget, has
determined that this is not a significant
regulatory action for purposes of
Executive Order 12866. Therefore, no
regulatory impact analysis is required.
There are no information collections
associated with this rule.

List of Subjects in 20 CFR Part 217

Railroad employees, Railroad
retirement.

For the reasons set out in the
preamble, title 20, chapter I, part 217 of
the Code of Federal Regulations is
proposed to be amended as follows:

PART 217—APPLICATION FOR
ANNUITY OR LUMP SUM

1. The authority citation for part 217
continues to read as follows:

Authority: 45 U.S.C. 231d and 45 U.S.C.
231f.
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2. Section 217.8 is amended by
adding paragraphs (t) and (u) to read as
follows:

§217.8 When one application satisfies the
filing requirement for other benefits.
* * * * *

(t) An accrued annuity due at the
death of a spouse or divorced spouse if
the claimant is entitled to an employee
annuity on the same claim number.

(u) A full-time student’s annuity if the
student was entitled to a child’s annuity
in the month before the month the child
attained age 18.

Dated: January 31, 1995.
By Authority of the Board.
Beatrice Ezerski,
Secretary to the Board.
[FR Doc. 95-3168 Filed 2—-8-95; 8:45 am]
BILLING CODE 7905-01-P

20 CFR Parts 226 and 232

RIN 3220-AA58

Computing Employee, Spouse, and
Divorced Spouse Annuities

AGENCY: Railroad Retirement Board.
ACTION: Proposed rule.

SUMMARY: The Railroad Retirement
Board (Board) proposes to revise its
regulations dealing with the
computation of retirement annuities
under the Railroad Retirement Act of
1974 (Act). The Board’s current
regulations regarding the computation
of these annuities were promulgated
under the Railroad Retirement Act of
1937 and no longer reflect the
computational provisions contained in
the Act.

DATES: Comments must be received by
the Secretary to the Board on or before
March 13, 1995.

ADDRESSES: Secretary to the Board,
Railroad Retirement Board, 844 North
Rush Street, Chicago, Illinois 60611.
FOR FURTHER INFORMATION CONTACT:
Thomas W. Sadler, Assistant General
Counsel, Railroad Retirement Board,
844 North Rush Street, Chicago, Illinois
60611, telephone (312) 751-4513, TTD
(312) 751-4701.

SUPPLEMENTARY INFORMATION: The
proposed revision to Part 226 (formerly
“*Computation of Annuity’’) provides
the rules for computing the amount of
the employee, spouse and divorced
spouse annuity, under the Railroad
Retirement Act of 1974. In general, the
annuity consists of two components or
tiers. The first tier (tier 1) is a social
security level benefit that is computed
under social security rules based on the
employee’s earnings under both the

railroad retirement and the social
security systems and is reduced by the
amount of any social security benefit
payable. The second tier (tier Il) is based
solely on the employee’s railroad
earnings.

In limited circumstances the
employee annuity may be increased by
a “‘vested dual benefit”. An employee
who has completed 25 years of railroad
service may also be eligible for a
supplemental annuity.

The proposed rule is divided into
seven (7) subparts:

Subpart A sets forth definitions and
lists other regulations related to this
part.

Subpart B describes the computation
of the employee annuity which includes
the social security level component (tier
1) (proposed §226.10), the component
based solely on railroad service (tier Il)
(proposed §226.11); the vested dual
benefit (proposed §226.12), and a
supplemental annuity (proposed
§226.16). Proposed § 226.13 describes
how cost-of-living increases apply to the
annuity.

Subpart C (proposed §8 226.30-
226.35) parallels subpart B and
describes the computation of the spouse
and divorced spouse annuities.
However, the divorced spouse is not
entitled to a tier 1l benefit and no
supplemental annuity or vested dual
benefits are payable to spouses.
Proposed § 226.31 explains how the
spouse and divorced spouse annuity are
reduced due to receipt of a public
pension which was not based upon
employment covered by the Social
Security Act on the last day of
employment.

Subpart D (proposed 8§ 226.50—
226.52) describes the Railroad
Retirement Family Maximum which is a
statutory ““‘cap’ placed upon the total
benefits payable under the RRA.
Proposed §226.51 describes how the
maximum is determined (the higher of
$1,200 or an amount based upon the
employee’s final average monthly
compensation (FAMC)). Proposed
§226.52 describes how the “‘reduction
amount” is computed when the
maximum is exceeded and proposed
§226.50 describes how the spouse, then
the employee annuity is reduced until
the total employee and spouse annuity
equal the maximum. The railroad
retirement maximum is computed at the
employee’s annuity beginning date but
will be recomputed if the spouse later
divorces the employee or the employee
later becomes entitled to a vested dual
benefit or supplemental annuity. A
divorced spouse annuity is not counted
in determining whether the RRA
maximum is exceeded.

Subpart E (proposed §8§ 226.60—
226.63) explains how years of service
and average monthly compensation
(AMC) are determined. The tier Il of the
employee annuity is seven tenths of 1%
(.007) times the product of an
employee’s years of service times his or
her AMC. The spouse’s tier Il is 45% of
the employee’s tier Il. See proposed
§226.11 and 226.32.

Subpart F (proposed §8§ 226.70—
226.74) describes the reduction required
due to receipt of workers’ compensation
benefits. The tier | of an employee,
spouse, or divorced spouse annuity is
reduced if the employee is under age 65
and is entitled to a disability annuity
and another periodic benefit based upon
disability pursuant to some other
Federal or state law or plan (proposed
§226.70). The reduction amount is first
applied to the tier | of any spouse or
divorced spouse annuity payable, then
to the employee tier | (§ 226.71). Certain
disability payments do not cause a
reduction. These are listed in proposed
§226.72.

The formula for the reduction amount
is found at proposed §226.71. The
reduction provided for in this part
applies if the total tier | components
payable to the employee and spouse (or
divorced spouse) plus workers’
compensation or public disability
benefit exceed 80% of the employee’s
prior average current earnings. Proposed
§226.73 explains what events cause a
change in the reduction amount.
Proposed § 226.74 provides that
‘‘average current earnings” must be
recomputed periodically to take into
account inflation. The redetermined
average current earnings are used only
if it results in a lower reduction amount.

Subpart G of the proposed rule
(88 226.90-226.92) explains how and
when an annuity is recomputed to take
into account railroad service and social
security earnings after an annuitant
retires.

Part 232—Spouses’ Annuities is now
obsolete; it is proposed to be removed.

The Board has determined that this is
not a significant regulatory action under
Executive Order 12866; therefore, no
regulatory impact analysis is required.
There are no information collections
associated with this rule.

List of Subjects in 20 CFR Part 226 and
Part 232

Pensions, Railroad employees,
Railroad retirement.

1. For the reasons set out in the
preamble, Part 226 of Title 20 of the
Code of Federal Regulations (formerly
“Computation of Annuity”’) is proposed
to be revised as follows:
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PART 226—COMPUTING EMPLOYEE,
SPOUSE, AND DIVORCED SPOUSE
ANNUITIES

Subpart A—General

Sec.

226.1 Introduction.

226.2 Definitions.

226.3 Other regulations related to this part.

Subpart B—Computing an Employee
Annuity

226.10 Employee tier I.

226.11 Employee tier II.

226.12 Employee vested dual benefit.

226.13 Cost-of-living increase in employee
vested dual benefit.

226.14 Employee regular annuity rate.

226.15 Deductions from employee regular
annuity rate.

226.16 Supplemental annuity.

Subpart C—Computing a Spouse or
Divorced Spouse Annuity

226.30 Spouse or divorced spouse tier I.

226.31 Reduction for public pension.

226.32 Spouse tier Il.

226.33 Spouse regular annuity rate.

226.34 Divorced spouse regular annuity
rate.

226.35 Deductions from regular annuity
rate.

Subpart D—Railroad Retirement Family
Maximum

226.50 General.
226.51 Maximum monthly amount.
226.52 Total annuity subject to maximum.

Subpart E—Years of Service and Average
Monthly Compensation

226.60 General.

226.61 Use of military service.

226.62 Computing the average monthly
compensation.

226.63 Determining monthly compensation.

Subpart F—Reduction for Workers’

Compensation and Disability Benefits

Under a Federal, State, or Local Law or Plan

226.70 General.

226.71 Initial reduction.

226.72 Benefits that do not cause a
reduction.

226.73 Changes in reduction amount.

226.74 Redetermination of reduction.

Subpart G—Recomputation To Include

Additional Railroad Service and

Compensation

226.90 When recomputation applies.

226.91 How an employee annuity rate is
recomputed.

226.92 Effect of recomputation on spouse
and divorced spouse annuity.

Authority: 45 U.S.C. 231(f)(b)(5).

PART 226—COMPUTING EMPLOYEE,
SPOUSE, AND DIVORCED SPOUSE
ANNUITIES

Subpart A—General

§226.1 Introduction.

This part explains how employee,
spouse, and divorced spouse annuities

are computed. It describes how to
determine the years of railroad service
and average monthly compensation
used in computing the employee
annuity rate. The railroad retirement
family maximum, cost-of-living
increases, and the recomputation of an
annuity to include additional railroad
earnings are also explained in this part.

§226.2 Definitions.

Except as otherwise expressly noted,
as used in this part—

Annuity means a payment due an
entitled individual for a calendar month
and payable to him or her on the first
day of the following month.

Eligible means that an individual
meets all the requirements for payment
of an annuity but has not yet applied for
one.

Employee means an individual who is
or has been in the service of an
employer as defined in part 202 of this
chapter.

Entitled means that an individual has
applied for and has established his or
her rights to benefits.

Railroad Retirement Act means the
Railroad Retirement Act of 1974, as
amended.

Retirement age means, with respect to
an employee, spouse or divorced spouse
who attains age 62 before January 1,
2000, age 65. For an employee, spouse
or divorced spouse who attains age 62,
after December 31, 1999, retirement age
means the age provided for in section
216(1) of the Social Security Act.

Social Security Act means the Social
Security Act as amended.

§226.3 Other regulations related to this
part.

This part is closely related to part 216
of this chapter, which describes when
an employee, spouse, or divorced
spouse is eligible for an annuity, part
225 of this chapter, which explains the
primary insurance amounts used in
computing the employee, spouse and
divorced spouse annuity rates, and part
229 of this chapter, which describes
when and how employee and spouse
annuities can be increased under the
social security overall minimum. The
creditable service and compensation
used in determining the years of service
and average monthly compensation are
explained in parts 210 and 211 of this
chapter. The beginning and ending
dates of annuities are explained in part
218 of this chapter.

Subpart B—Computing an Employee
Annuity

§226.10 Employee tier I.

Tier | of an employee annuity is an
amount similar to the social security

benefit the employee would receive
based on combined railroad and social
security earnings. The tier | benefit is
computed as follows:

(a) A tier | PIA is computed based on
combined railroad and social security
earnings, as shown in §225.11 of this
chapter. This PIA is adjusted for any
delayed retirement credits or cost-of-
living increases, as shown in subparts D
and E of part 225 of this chapter, and
is reduced for receipt of a pension based
upon non-covered service in accordance
with section 215(a)(7) of the Social
Security Act. The tier | of a disability
annuity may also be adjusted for other
benefits based on disability, as shown in
§8226.70-226.74 of this part. Except in
the case of an employee who retires at
age 60 with 30 years of service, if the
result is not a multiple of $1, it is
rounded to the next lower multiple of
$1. In the case of an employee who
retires with an age reduced annuity
based upon 30 years of service (see
§216.31 of this chapter) the tier I is not
rounded until all reductions have been
made.

(b) If the employee is entitled to a
reduced age annuity (see §216.31 of this
chapter), the rate from paragraph (a) of
this section is multiplied by a fraction
for each month the employee is under
retirement age on the annuity beginning
date. The result is subtracted from the
rate in paragraph (a) of this section. At
present the fraction is % of 1% (or ¥1s0).
If the employee retires before age 62
with at least 30 years of service, the
employee is deemed age 62 for age
reduction purposes and a 20%
reduction is applied. This reduction
remains in effect until the first full
month throughout which the employee
is 62, at which time the tier | is
recomputed to reflect interim increases
in the national wage levels and the age
reduction factor is recomputed, if
necessary, in accordance with this
paragraph.

(c) The amount from paragraph (a) or
(b) of this section is reduced by the
amount of any monthly benefit payable
to the employee under title Il of the
Social Security Act, including any
social security benefit payable under a
totalization agreement between the
Social Security Administration and
another country. The social security
benefit used to reduce the tier | may be
an age or disability benefit on the
employee’s own earnings record, a
benefit based on the earnings record of
another person, or the total of two types
of benefits. The amount of the social
security benefit used to reduce tier | is
before any deduction for excess
earnings. It is after any reduction for
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other benefits based on disability. The
result cannot be less than zero.

(d) The tier | is subject to automatic
annual increases as provided for in
subpart E of part 225 of this chapter.

Example: An employee born on
November 3, 1919, becomes entitled to
an age annuity effective October 1, 1982.
Retirement age for individuals born in
1919 is age 65. He has less than 30 years
of service. His tier | PIA is $712.60,
which is rounded down to $712. Since
the employee is 25 months under age 65
when his annuity begins, $712 is
multiplied by 2%1s0 (Y180 for each month
under age 65), to produce an age
reduction of $98.89, and a tier | rate
after age reduction of $613.11. The
employee is also entitled to a social
security benefit of $190 a month. The
employee’s final tier | rate is $423.11.

§226.11 Employee tier Il

The tier 1l of an employee annuity is
based only on railroad service. For
annuities awarded after September
1981, the tier Il benefit is computed as
follows:

(a) The product obtained by
multiplying the employee’s creditable
years of service by the average monthly
compensation, determined as shown in
subpart E of this part, is multiplied by
seven-tenths of 1 percent (.007).

(b) If the employee is entitled to a
vested dual benefit (see §226.12 of this
part), the result from paragraph (a) of
this section is reduced by 25 percent of
the vested dual benefit amount. This
reduction is made before reduction of
the tier Il benefit for age. The result
cannot be less than zero.

(c) If the railroad retirement family
maximum applies, as shown in
8§ 226.50-226.52 of this part, the
amount from paragraph (a) or (b) of this
section is reduced by the smaller of—

(1) The difference between the total
railroad retirement maximum reduction
amount and the reductions in the
spouse and supplemental annuities; or

(2) The total tier Il amount from
paragraph (a) or (b) of this section.

(d) If the employee is entitled to a
reduced age annuity (see §216.31 of this
chapter), the rate from paragraphs (a)
through (c) of this section is reduced in
the same manner as the tier | as
provided for in §226.10 of this part. In
the case of an employee with 30 years
of service who is entitled to a reduced
age annuity (see §216.31 of this
chapter), the age reduction only applies
to the tier | component; no age
reduction applies to the tier Il
component.

(e) The total tier Il amount
(paragraphs (a) through (d)), is increased
by 32.5 percent of the percentage

increase in the cost of living increase to
the tier | annuity component. Each cost-
of-living increase is paid only to an
employee whose annuity begins on or
before the effective date of the increase.
The increases are effective on the same
date as any cost-of-living increase to the
tier | annuity component.

§226.12 Employee vested dual benefit.

(a) General. An employee vested dual
benefit is payable, in addition to tiers |
and Il, to an employee who meets one
of the following requirements:

(1) Employee worked in the railroad
industry in 1974. An employee who
worked for a railroad in 1974 and
retired after 1974 is considered vested if
on December 31, 1974, he or she had
both 10 years of railroad service and
sufficient quarters of coverage under the
Social Security Act to qualify for a
social security benefit. An employee
qualified on this basis is eligible for
vested dual benefit amounts computed
on his or her railroad and social security
credits through December 31, 1974.

(2) Employee who did not work for a
railroad in 1974. An employee who did
not work in the railroad industry in
1974, but who had 25 or more years of
railroad service before 1975 or a current
connection with the railroad industry
on December 31, 1974, as defined in
part 216 of this chapter, or a current
connection when he or she retired, is
also considered vested under the same
conditions as an employee who had
worked in the railroad industry in 1974.

(3) An employee who completed 10
years or more years of railroad service
(but less than 25) before 1975 but left
the industry before 1975 and did not
have a current connection on December
31, 1974 or when he or she retired. Such
an employee is considered vested only
if he or she had sufficient social security
quarters of coverage to qualify for a
social security retirement benefit as of
the end of the year prior to 1975 in
which he or she left the railroad
industry. The vested dual benefit
amount is based only on credits
acquired through the last year of pre-
1975 railroad service instead of through
December 31, 1974.

(b) Computation. The employee
vested dual benefit is computed as
follows:

(1) The combined earnings dual
benefit PIA is subtracted from the total
of the railroad earnings dual benefit PIA
and the social security earnings dual
benefit PIA (see part 225 of this chapter
for an explanation of these PIA’s).

(2) The result from paragraph (b)(1) of
this section is adjusted for any
applicable cost-of-living increase, as
shown in §226.13 of this part.

(3) If the employee is entitled to a
reduced age annuity (see § 216.1 of this
chapter), the rate from paragraph (b)(2)
of this section is reduced in the same
manner as the tier | as provided for in
§226.10 of this part. In the case of an
employee with 30 years of service who
is entitled to an annuity reduced for age,
the age reduction applies only to the tier
I component; no age reduction applies
to the vested dual benefit.

(4) The vested dual benefit payable in
a given year may also be reduced for
insufficient funding as shown in part
233 of this chapter.

Example: An employee born on
November 3, 1919 becomes entitled to
an annuity including a vested dual
benefit on October 1, 1982. His
combined earnings dual benefit PIA is
$254.90, his railroad earnings dual
benefit PIA is $93.80, and his social
security earnings dual benefit PIA is
$244.70. The vested dual benefit before
cost-of-living increase is $83.60
($93.80+244.70 — 254.90=83.60). A cost-
of-living increase of $67.72 (81 percent
of $83.60. See §226.13 of this part)
results in a vested dual benefit of
$151.32. Retirement age for a person
born in 1919 is age 65. Since the
employee is 25 months under age 65
when the annuity begins, $151.32 is
multiplied by 2%1s0, to produce an age
reduction of $21.02 and a vested dual
benefit rate after age reduction of
$130.30.

§226.13 Cost-of-living increase in
employee vested dual benefit.

If the employee’s annuity begins June
1, 1975 or later, a cost-of-living increase
is added to the total vested dual benefit
amount. This increase is based on the
cost-of-living increases in social security
benefits during the period from January
1, 1975, to the earlier of the date the
employee’s annuity begins or January 1,
1982. The increases are effective on June
1 of each year through 1981. The
percentage increase for annuities that
begin June 1, 1981, or later is 81
percent.

§226.14 Employee regular annuity rate.

The regular annuity rate payable to
the employee is the total of the
employee tier |, tier 1l, and vested dual
benefit amounts, from §8226.10-226.12.

§226.15 Deductions from employee
regular annuity rate.

The employee annuity as computed
under this subpart may be reduced by
premiums required for supplemental
medicare coverage, income tax
withholding, recovery of debts due the
Federal government, garnishment
pursuant to part 350 of the chapter and
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property awards as provided for in part
295 of this chapter.

§226.16 Supplemental annuity.

A supplemental annuity is payable in
addition to tiers | and Il and the vested
dual benefit to an employee who meets
the requirements of § 216.41 of this
chapter. The supplemental annuity is
equal to $23 plus $4 for each full year
of service, over 25 years of service, up
to a maximum of $43. The supplemental
annuity may be reduced by the railroad
retirement family maximum as shown
in 8§226.50-226.52 of this part, or for
the receipt of a private pension benefit
as explained in part 227 of this chapter.

Subpart C—Computing a Spouse or
Divorced Spouse Annuity

§226.30 Spouse or divorced spouse tier I.

(a) General. The tier | of a spouse or
divorced spouse annuity is an amount
similar to the social security benefit the
spouse or divorced spouse would
receive based on the employee’s
combined railroad and social security
earnings. In the case of an employee
who retires before age 62 with 30 years
of service, the spouse tier | is simply
50% of the employee tier | until the first
month throughout which both the
employee and spouse are age 62 at
which time the tier | is an amount
similar to the social security benefit on
the employee’s combined railroad and
social security earnings.

(b) Reduction for other disability
benefits. The spouse or divorced spouse
tier | may be adjusted for other
disability benefits received by a
disabled employee, as shown in
8§ 226.70-226.74 of this part.

(c) Reduction for government pension.
The amount in paragraphs (a) or (b) of
this section is reduced (but not below
zero) by the amount of any government
pension payable on the spouse’s or
divorced spouse’s earnings record, as
described in §226.31 of this part.

(d) Rounding. The last tier | rate from
paragraph (a), (b) or (c) of this section
5 if not a multiple of $1, is rounded to
the next lower multiple of $1. However,
in cases in which the spouse is in
receipt of an age reduced 60/30 annuity
or in which the employee with 30 years
of service began a disability annuity July
1, 1984, or later, the spouse tier | is not
rounded until all reductions have been
made. See §226.10(a).

(e) Age reduction. If the spouse or
divorced spouse is entitled to a reduced
age annuity (see §§216.51 and 216.52 of
this chapter), the rounded tier | rate
from paragraph (d) of this section is
multiplied by a fraction for each month
the spouse or divorced spouse is under

retirement age on the date the annuity
begins. The result is subtracted from the
rate from paragraph (d) of this section.
At present the fraction is 2%z of 1% (or
V144). In the case of an employee with
30 years of service who is awarded a
disability annuity on July 1, 1984, or
later, where the spouse does not have a
child of the employee under age 18 in
care, the spouse tier | is reduced for
each month the spouse is under
retirement age on the date the spouse
annuity begins. If the spouse is age 60
or 61, he or she is deemed to be age 62
for purposes of the age reduction. The
age reduction is applied before
reduction for a government pension.

(f) Reduction for social security
benefit. The previous tier | rate, from
paragraph (d) or (e) of this section, is
reduced by the amount of any monthly
benefit payable to the spouse or
divorced spouse under title 1l of the
Social Security Act. The social security
benefit used to reduce tier | may be an
age or disability benefit on the spouse’s
or divorced spouse’s own earnings
record, a benefit based on the earnings
record of another person, or the total of
two types of benefits. The result cannot
be less than zero.

(9) Reduction for employee annuity. If
the spouse or divorced spouse is
entitled to an employee annuity on his
or her own wage record, the spouse or
divorced spouse tier | is reduced for the
spouse’s own employee annuity as
follows:

(1) Spouse. If either the employee or
the spouse had some railroad service
before 1975, the previous tier | rate from
paragraphs (d) through (f) of this
section, whichever applies, is reduced
(but not below zero) by the spouse’s
own employee tier | rate, as computed
under §226.10 of this part. If both the
employee and spouse began railroad
service after 1974, the spouse’s total
annuity rate, as shown in § 226.33, is
reduced (but not below zero) by the
spouse’s own employee total annuity
rate, as shown in §2226.14. These
reductions are effective from the later of
the date the employee or spouse annuity
begins.

(2) Divorced spouse. The previous tier
| rate from paragraphs (d) through (f) of
this section, whichever applies, is
reduced (but not below zero) by the
divorced spouse’s own employee total
annuity rate as shown in § 226.14.

Example: The computation of the
spouse tier | may be illustrated as
follows: A railroad employee’s wife who
was born on September 16, 1920
becomes entitled to a spouse annuity on
October 1, 1982. She is also entitled to
a social security benefit of $190 a month
effective October 1, 1982. Her husband’s

employee tier | PIA is $712.60. The
spouse tier | is $356.30 (50 percent of
$712.60). This is rounded down to $356.
Since she is 35 months under age 65,
the present retirement age when the
annuity begins, $356 is multiplied by
3%144, to produce an age reduction of
$86.53 and a tier | rate after age
reduction of $269.47. Her final tier | rate
effective October 1, 1982, after
reduction for social security benefits, is
$79.47 ($269.47-$190.00).

§226.31 Reduction for public pension.

(a) The tier | annuity component of a
spouse/divorced spouse annuity, as
described in the preceding sections of
this part, is reduced if the spouse/
divorced spouse is in receipt of a public
pension.

(b) When reduction is required.
Unless the spouse or divorced spouse
annuity meets one of the exceptions in
paragraph (d) of this section, the tier |
annuity component is reduced each
month the annuitant is receiving a
monthly pension from a Federal, state,
or local government agency (government
pension), but excluding a pension paid
by a government of a foreign country,
for which he or she was employed in
work not covered by social security on
the last day of such employment. For
purposes of this section, Federal
government employees are not
considered to be covered by social
security if they are covered for Medicare
but are not otherwise covered by social
security.

(c) Payment in a lump sum. If the
government pension is not paid
monthly or is paid in a lump-sum
payment, the Board will determine how
much the pension would be if it were
paid monthly and then reduce the
monthly railroad retirement annuity
accordingly. The number of years
covered by a lump-sum payment and
thus the period when the annuity will
be reduced, will generally be clear from
the pension plan. If one of the
alternatives to a lump-sum payment is
a life annuity, and the amount of the
monthly benefit for the life annuity can
be determined, the reduction will be
based on that monthly benefit amount.
Where the period or the equivalent
monthly pension benefit is not clear, it
may be necessary for the Board to
determine the reduction period on an
individual basis.

(d) Exceptions. The reduction does
not apply:

(1) If the annuitant is receiving a
government pension based on
employment for an interstate
instrumentality; or

(2) If the annuitant receives or is
eligible to receive a government pension
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for one or more months in the period
December 1977 through November 1982
and he or she meets the requirements
for social security benefits that were
applied in January 1977 (even though he
or she did not actually claim such
benefits nor become entitled to such
benefits until a later month). The
January 1977 requirements are, for a
man, a one-half support test (see
paragraph (e) of this section), and, for a
woman claiming benefits as a divorced
spouse, marriage for at least 20 years to
the insured worker. A person is
considered eligible for a government
pension for any month in which he or
she meets all the requirements for
payment except that he or she is
working or has not applied; or

(3) If the annuitant was receiving or
eligible (as defined in paragraph (d)(2)
of this section) to receive a government
pension for one or more months before
July 1983, and he or she meets the one-
half support test (see paragraph (e) of
this section). If the annuitant meets the
exception in this paragraph but he or
she does not meet the exception in
paragraph (d)(2) of this section,
December 1982 is the earliest month for
which the reduction will not affect his
benefits; or

(4) If the annuitant has been eligible
for a government pension in a given
month except for a requirement which
delayed eligibility for such pension
until the month following the month in
which all other requirements were met,
the Board will consider the annuitant to
be eligible in that given month for the
purpose of meeting one of the
exceptions in paragraphs (d)(2) and
(d)(3) of this section. If the annuitant
meets an exception solely because of
this paragraph, his or her benefits will
be unreduced for months after
November 1984 only.

(e) The one-half support test. For a
man to meet the January 1977
requirement as provided in the
exception in paragraph (d)(2) of this
section and for a man or a woman to
meet the exception in paragraph (d)(3)
of this section, he or she must meet a
one-half support test. One-half support
is defined in part 222 of this chapter.
One-half support must be met at one of
the following times:

(1) If the employee upon whose
compensation the spouse or divorced
spouse annuity is based had a period of
disability, as defined in part 220 of this
chapter, which did not end before he or
she became entitled to an age and
service or disability annuity, the
spouse/divorced spouse annuitant must
have been receiving at least one-half
support from the employee either—

(i) At the beginning of the employee’s
period of disability; or

(ii) At the time the employee became
entitled to an age and service or
disability annuity.

(2) If the employee upon whose
compensation the spouse or divorced
spouse annuity is based did not have a
period of disability, as defined in part
220 of this chapter, at the time of his or
her entitlement, the spouse or divorced
spouse annuitant must have been
receiving at least one-half support from
the employee at the time the employee
became entitled to an age and service or
disability annuity.

(f) Amount of reduction. (1) If the
spouse/divorced spouse annuitant
becomes eligible for a government
pension after June 1983, the Board will
reduce (to zero, if necessary) the tier |
annuity component by two-thirds of the
amount of the monthly pension. If the
amount of the reduction is not a
multiple of 10 cents, it will be rounded
to the next higher multiple of 10 cents.

(2) If the spouse/divorced spouse
annuitant became eligible for a
government pension before July 1983
and he or she did not meet one of the
exceptions in paragraph (d) of this
section, the Board will reduce (to zero,
if necessary) the tier | component by the
full amount of the pension for months
before December 1984 and by two-thirds
the amount of his or her monthly
pension for months after November
1984. If the amount of the reduction is
not a multiple of 10 cents, it will be
rounded to the next higher multiple of
10 cents.

(9) Reduction not applicable. This
reduction is not applied to claimants
who both filed and were entitled to a
spouse benefit prior to December 1977.

§226.32 Spouse tier Il.

The spouse tier Il benefit is computed
as follows:

(a) The employee’s tier Il amount as
computed under §226.11 of this part,
after any reduction for entitlement to a
vested dual benefit but before reduction
for the railroad retirement family
maximum, is multiplied by 45 percent.
The spouse tier Il is recomputed if the
employee’s tier Il rate is reduced for
entitlement to a vested dual benefit after
the beginning date of the spouse
annuity.

(b) If tier | of a spouse annuity is
reduced for the spouse’s employee
annuity, as provided for in 82226.30(g) of
this part, the reduction is restored in tier
1. The restored amount is payable on
the effective date of the spouse or the
employee tier | benefit, whichever is
later. The previous tier Il rate is

increased by the restored amount,
which is determined as follows:

(1) Initial restored amount. The
restored amount is the amount by which
the spouse tier | was reduced by reason
of receipt of an employee annuity on the
date the restored amount is first
payable. The restored amount is only
payable if either the employee or spouse
had railroad service prior to 1975.

(2) Recomputation of restored
amount. The restored amount is
recomputed if the spouse becomes
entitled to a government pension, a
social security benefit, or a different
type of social security benefit after the
date the initial restored amount is
effective. The recomputed amount is the
amount by which the spouse tier | is
reduced by reason of receipt of an
employee annuity on the effective date
of the entitlement to a government
pension or social security benefit.

(3) Cost-of-living increase in restored
amount. If an initial or recomputed
restored amount is effective before the
effective date of the cost-of-living
increase shown in paragraph (e) of this
section, the restored amount is
multiplied by the percentage increase
that applies. The result is added to the
restored amount on the effective date of
the increase for each year that the
increase is payable.

(c) If the employee’s tier Il has been
reduced pursuant to section 3(g)(2) of
the Railroad Retirement Act (takeback
provision) the spouse tier Il is reduced
by one half of the “takeback” in the
employee tier Il.

(d) If the railroad retirement family
maximum applies, as shown in
88 226.50-226.52 of this part, the spouse
tier Il rate, as determined in paragraphs
(a) through (c) of this section, is reduced
by the smaller of—

(1) The total railroad retirement
maximum reduction amount; or

(2) The previous spouse tier Il rate.

(e) The tier Il rate, from paragraphs (a)
through (d) of this section, is increased
by the same percentage as the employee
tier 1l increase described in §226.11(e)
of this part.

(f) If the spouse is entitled to a
reduced age annuity (see §216.51 of this
chapter), the tier Il rate, as determined
in paragraphs (a) through (e) of this
section is reduced in the same manner
as the tier | as provided for in
§226.30(e) of this part.

Example: An employee’s tier Il rate is
$329.63 effective October 17, 1981. The
spouse rate is $148.33 (45 percent x
$329.63) effective October 17, 1981.
This is increased to $151.89 effective
June 1, 1982 by a cost-of-living increase
of 2.4 percent. The spouse is 35 months
under age 65, the present retirement age,
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when the annuity begins. The $151.89
rate is multiplied by 3%144 to produce an
age reduction of $36.92. This is
subtracted from $151.89 to produce a
final rate of $114.97.

§226.33 Spouse regular annuity rate.

The final tier | and tier |l rates, from
8§226.30 and 226.32, are added
together to obtain the total spouse
regular annuity rate.

§226.34 Divorced spouse regular annuity
rate.

The regular annuity rate of a divorced
spouse is equal to his or her tier |
amount. The divorced spouse is not
entitled to a tier Il benefit.

§226.35 Deductions from regular annuity
rate.

The regular annuity rate of the spouse
and divorced spouse annuity may be
reduced by premiums required for
supplemental medicare coverage,
income tax withholding (spouse annuity
only), recovery of debts due the Federal
government, and garnishment pursuant
to part 350 of this chapter.

Subpart D—Railroad Retirement
Family Maximum

§226.50 General.

There is a monthly ceiling on total
family benefits which limits the amount
of certain portions of the employee and
spouse annuity. This railroad retirement
family maximum amount varies
according to the employee’s earnings in
the ten-year period that ends with the
year in which his or her annuity begins.
If the employee and spouse annuity
amounts described in §226.52 of this
part are higher than the maximum from
§226.51 of this part, first the spouse tier
11, then the supplemental annuity and,
finally, the employee tier Il are reduced
until the total annuity amount is equal
to the maximum or until the spouse tier
Il and the employee supplemental
annuity and tier Il have been reduced to
zero, whichever comes first. The
reduction for the railroad retirement
family maximum is first computed from
the date the employee’s annuity begins.
It is recomputed if the employee’s tier
Il rate is reduced for entitlement to a
vested dual benefit. It is also
recomputed if a workers’ compensation
or other disability benefit begins or
ends, or the employee’s tier | benefit or
supplemental annuity begins after the
beginning date of the regular employee
annuity. Finally, it is recomputed if a
spouse who was entitled to an annuity
divorces the employee or the spouse
annuity entitlement ends.

§226.51 Maximum monthly amount.

The railroad retirement family
maximum is equal to an employee’s
“final average monthly compensation”
(FAMC) up to %2 of %12 of the annual
maximum tier | earnings as shown in
part 224 of this chapter in the year the
annuity begins plus 80 percent of so
much of his or her FAMC as exceeds %>
of ¥12 of the tier | maximum in the year
the annuity begins. For this purpose, the
FAMC is determined by dividing the
individual’s total earnings up to the tier
Il earnings limit as shown in part 211 of
this chapter for the two highest-earnings
years out of the last 10 calendar years,
including the year of retirement, by 24.
The railroad retirement maximum
cannot be more than the FAMC and
cannot be less than $1,200.

Example: An employee’s annuity
begins on December 2, 1982. He has
yearly earnings that exceed the tier Il
annual maximum of $24,300 in 1982
and $22,200 in 1981. The FAMC is the
sum of the tier Il maximum for 1981 and
1982 divided by 24 [($24,300 + $22,200
+24)] or $1,937.50. The maximum
which may be credited to a month for
tier 1 in 1982 is $2,700. The family
maximum is $1,350 (¥2 of %12 of the
annual tier | maximum) plus $470 (80%
of the difference between $1,937.50 and
$1,350) or $1,820.

§226.52 Total annuity subject to
maximum.

The total annuity amount which is
compared to the maximum monthly
amount to determine if a reduction for
the railroad retirement family maximum
applies is determined by adding
together the amounts in paragraphs (a)
and (b) of this section. A hypothetical
spouse annuity amount is included from
the beginning date of the employee
annuity if the spouse is not entitled to
an annuity at the time the maximum
calculation is made.

(a) Employee annuity amounts. The
following amounts are added together—

(1) The employee tier | amount,
effective on the date the employee’s tier
| benefit begins or, if later, on the date
a reduction for other disability benefits
begins or ends, as shown in § 226.71 of
this part. This amount is before any
reduction for age or social security
benefits but after including any delayed
retirement credits, after any reduction
for other disability benefits, and after
rounding; and

(2) The employee tier Il rate before
reduction for the railroad retirement
family maximum, effective on the
employee’s annuity beginning date and,
if later, on the date the tier Il is first
reduced for a vested dual benefit, as
shown in §226.11 of this part; and

(3) The initial supplemental annuity
rate effective on the date the
supplemental annuity begins, before any
reduction for a private pension, as
shown in part 227 of this chapter.

(b) Spouse annuity amounts. The
following amounts are added together—
(1) The spouse tier | amount, which

is or would be effective on the date the
employee’s annuity or tier | benefit
begins, as shown in §226.30. This
amount is before any reduction for other
disability benefits, age, or social security
benefits, but after any reduction for a
government pension or employee
annuity; and

(2) The spouse tier Il rate which is or
would be effective on the employee’s
annuity beginning date, the date the
employee’s tier | benefit begins, or the
date the employee’s tier Il rate is
reduced for a vested dual benefit, as
shown in §226.11. This rate includes
the restored amount but does not
include any cost-of-living increase in
the tier Il original rate or restored
amount. It is the rate before reduction
for the railroad retirement family
maximum or age minus any cost-of-
living increases.

Subpart E—Years of Service and
Average Monthly Compensation

§226.60 General.

The years of service and average
monthly compensation used in
computing an employee’s tier Il annuity
rate are based on the employee’s
creditable railroad service and
compensation as described in parts 210
and 211 of this chapter. In computing
the average monthly compensation, the
compensation for each year cannot be
higher than twelve times the tier Il
monthly maximum creditable for that
year, as described in part 211 of this
chapter.

§226.61 Use of military service.

(a) Claim for use of military service.
An employee is deemed to have filed a
claim for the use of military service and
earnings as service and compensation
under the Railroad Retirement Act if—

(1) The employee indicates on the
annuity application or another signed
statement that he or she has military
service;

(2) The employee does not
specifically request that the military
service be credited as wages under the
Social Security Act;

(3) The military service is creditable
under the Railroad Retirement Act, as
shown in part 212 of this chapter; and

(4) Using the military service as
railroad service and compensation
would be to the employee’s advantage
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(the employee and his or her family
would receive higher total benefits than
if the military service were credited
under the Social Security Act).

(b) Effective date for use of military
service. Military service can be used as
service and compensation under the
Railroad Retirement Act starting with
the date the annuity begins but no
earlier than twelve months before the
employee files an application or
statement showing that he or she has
military service.

§226.62 Computing average monthly
compensation.

The employee’s average monthly
compensation is computed by first
determining the employee’s highest 60
months of railroad compensation
(disregarding compensation in excess of
the maximum creditable tier Il
compensation for that year). The total of
the highest 60 months is then divided
by 60 to determine the average monthly
compensation.

§226.63 Determining monthly
compensation.

(a) Based on yearly compensation. If
Board records do not show monthly
compensation for a year, the monthly
compensation is determined by dividing
the total compensation reported for the
year by the number of months of service
credited to the employee for that year.

(b) For employee with government
employment and no railroad service for
60 month period before annuity
begins.—(1) General. The compensation
used in determining the average
monthly compensation (AMC) for an
employee who has not worked in the
railroad industry for the 60 month
period before the month the employee’s
annuity begins and whose major
employment during that period was for
a government agency listed in §216.16
of this chapter is indexed. The
compensation is indexed by multiplying
it by the quotient obtained by dividing
the average annual wage for the
indexing year by the average annual
wage for the year being indexed. If the
month for which compensation is being
indexed is before 1951, the average
annual wage for 1951 is used.

(2) Indexing year defined. The
indexing year is the second year before
the year in which the annuity begins.

Subpart F—Reduction for Workers’
Compensation and Disability Benefits
Under a Federal, State or Local Law or
Plan

§226.70 General.

For any month an employee disability
annuitant is entitled to workers’
compensation or a public disability

benefit, the tier | benefit of the spouse
or divorced spouse is reduced due to
receipt of such benefits. (If both spouse
and divorced spouse annuities are
payable, the reduction amount is
divided and applied in equal amounts
to both the spouse and divorced spouse
tier | benefits.) The employee tier I is
reduced by the difference between the
total reduction amount, described in
§226.71 of this part, and the reduction
in the spouse and divorced spouse tier
| benefits.

§226.71 Initial reduction.

(a) When reduction is effective. A
reduction for other disability benefits
begins with the first month the
employee is receiving both a disability
annuity and workers’ compensation or a
public disability benefit. The reduction
ends with the month before the month
in which the employee becomes 65
years old or with the month in which
the workers compensation or public
disability benefit ends.

(b) Amount of reduction. The
reduction for other disability benefits
equals the difference between—

(1) The total tier | rates of the
employee, spouse, and divorced spouse,
before any reductions (age, public
pension, social security benefits, etc.)
plus the monthly amount of the
workers’ compensation of public
disability benefit; and

(2) The higher of—

(i) Eighty percent of the employee’s
average current earnings, as defined in
this section; or

(if) The total tier | rates, as described
in paragraph (1) of this section.

Example 1: Harold is entitled to a
monthly disability annuity with a tier |
component of $507 and a monthly
public disability benefit of $410 from
the state. Eighty percent of Harold’s
average current earnings is $800.
Because this amount is higher than
Harold’s tier | component, to determine
the reduction for other disability
benefits the Board subtracts this amount
($800) from the total of Harold’s tier |
component ($507) and public disability
benefit ($410) which results in a
reduction amount of $117 ($917-$800).
This leaves Harold with a reduced tier
I amount of $390 ($507-$117).

Example 2: Tom is entitled to a
disability annuity with a tier |
component of $560. His wife and
divorced wife are both entitled to
annuities with tier | components of $280
each. Total benefits are $1,120. Tom is
receiving a monthly workers’
compensation benefit of $500 from the
state. Eighty percent of Tom’s average
current earnings is $820. Because the
total benefit ($1,120) is higher than

Tom'’s average current earnings, to
determine the reduction for other
disability benefits the Board subtracts
this amount from $1,620 ($1,120 plus
$500) which results in a reduction
amount of $500. This means that the tier
I of the spouse and divorced spouse
annuity are each reduced by $250.

(c) Average current earnings, defined.
An employee’s ‘“‘average current
earnings” is the highest of—

(1) The average monthly wage (AMW)
used to compute the tier | AMW PIA.
(The earnings are not indexed, even if
the tier | PIA which is being paid is
based on average indexed monthly
earnings. See part 225 of this chapter.);
or

(2) One-sixtieth of the employee’s
total earnings covered under either the
Social Security or Railroad Retirement
Acts (including earnings that exceed the
maximum earnings used in computing
social security benefits) for the five
consecutive years after 1950 in which
the employee had the highest earnings.
The result, if not multiple of $1, is
rounded to the next lower multiple of
$1; or

(3) One-twelfth of the employee’s total
earnings covered under either the Social
Security or Railroad Retirement Acts
(including earnings that exceed the
maximum earnings used in computing
social security benefits) for the year of
highest earnings in the period which
includes the year in which the
employee became disabled and the five
preceding years. The result, if not a
multiple of $1, is rounded to the next
lower multiple of $1.

§226.72 Benefits that do not cause a
reduction.

The tier | is not reduced for the
following types of benefits:

(a) A benefit paid under a law or plan
that provided, on February 18, 1981, for
reducing the benefit for entitlement to a
disability insurance benefit under the
Social Security Act.

(b) A Federal disability benefit based
on service for other than a state or local
government, if all or part of that service
is covered under the Social Security
Act.

(c) A disability benefit paid by the
Federal government or a state or local
government based on state or local
employment, if all or substantially all of
that employment is covered under the
Social Security Act. “Substantially all”
means 85 percent or more of the
employment.

(d) A benefit paid by the Veteran’s
Administration.

(e) Private disability benefits.

(f) Amounts paid under the Federal
Employers’ Liability Act (FELA).



7736

Federal Register / Vol.

60, No. 27 / Thursday, February 9, 1995 / Proposed Rules

(9) Benefits based on need, such as
welfare benefits or supplementary
security income.

§226.73 Changes in reduction amount.

The reduction amount is not changed
when a tier | benefit increases because
of a recomputation or a general
adjustment in annuity rates, such as a
cost-of-living increase. However, the
reduction amount may change for the
following reasons:

(a) A spouse or divorced spouse
becomes entitled to a tier | benefit after
the effective date of the reduction. The
reduction amount is recomputed as if
the spouse or divorced spouse were
entitled to a tier | benefit on the date the
reduction first applied. The new
reduction amount applies beginning
with the date the spouse or divorced
spouse tier | benefit begins.

Example: An employee became
entitled to an annuity with a tier |
component of $500 on May 1, 1991. He
was also receiving a state disability
benefit of $300 a month based on
employment not covered under the
Social Security Act. On June 1, 1991,
the employee’s tier | increased to
$520.70. On October 1, 1991, the
employee’s wife becomes entitled to an
annuity with a tier I benefit of $260.00.
The tier | amount ($250) that would
have been payable to the wife on May
1, 1991 (assuming she had been eligible
for a benefit at that time) is used to
determine the reduction for other
disability benefit beginning October 1,
1991.

(b) The tier | benefit of a spouse or
divorced spouse annuity ends after the
effective date of the reduction. The new
reduction amount is computed using the
tier | rate to which the employee was
entitled when the reduction first
applied. The new reduction amount
applies beginning with the month after
the month in which the spouse or
divorced spouse tier | benefit ends.

(c) The average current earnings are
redetermined, as shown in § 226.74.

(d) The amount of the other disability
benefit changes. The reduction amount
is recomputed to use the new benefit
rate beginning with the date on which
the new rate is payable. Any increases
in the tier | amounts which were
effective after the reduction first applied
are not included in computing the new
reduction amount.

Example: The employee’s tier |
benefit is $500 on May 1, 1991, when
the annuity is first reduced for other
disability benefits. The tier | increases to
$520 effective June 1, 1991. When the
amount of the disability benefit changes
on October 1, 1991, $500, not $520, is

used as the employee tier | amount in
recomputing the reduction amount.

§226.74 Redetermination of reduction.

(a) General. The average current
earnings are redetermined in the second
year after the year the reduction for
other disability benefits was first
applied and every third year after that.
The redetermined amount is used only
if it results in a lower reduction amount.
The new reduction amount is effective
with January of the year after the
redetermination is made.

(b) Redetermined average current
earnings. The average current earnings
are redetermined by multiplying the
initial average current earnings amount
by—

(1) The average of the total wages
(including wages that exceed the
maximum used in computing social
security benefits) of all persons for
whom wages were reported to the
Secretary of the Treasury for the year
before the year of redetermination,
divided by the average of the total wages
reported to the Secretary of the Treasury
for 1977 or, if later, the year before the
year for which the reduction was first
computed. If the result is not a multiple
of $1, it is rounded to the next lower
multiple of $1; or

(2) If the reduction was first computed
before 1978, the average of all taxable
wages reported to the Secretary of
Health and Human Service for the first
quarter of 1977, divided by the average
of all taxable wages reported to the
Secretary of Health and Human Services
for the first quarter of the year before the
year for which the reduction was first
computed. If the result is not a multiple
of $1, it is rounded to the next lower
multiple of $1.

Subpart G—Recomputation To Include
Additional Railroad Service and
Compensation

§226.90 When recomputation applies.

An employee’s annuity may be
recomputed to include additional
railroad service and compensation and
social security wages which the
employee earns after the beginning date
of the employee annuity. The annuity is
recomputed only if the recomputation
increases the annuity rate by more than
$1 a month or results in a lump-sum
payment of more than $5. Before a
recomputed rate can be paid, the
employee must stop working in the
railroad industry. A recomputed tier |
component is payable beginning with
January 1 of the year after the year in
which the wages or compensation are
earned or (provided the employee is age
62 or disabled), in the case of railroad

compensation, in the year after the
employee stops working in the railroad
industry.

A recomputed tier Il component is
payable from the date the annuity is
reinstated after the employee has ceased
railroad work.

§226.91 How an employee annuity rate is
recomputed.

(a) Tier I. A recomputation is made if
any social security wages or railroad
compensation for a year in which the
employee returned to work are higher
than the earnings for a year included in
the previous computation of the tier |
PIA, as shown in part 225 of this
chapter. The higher earnings are used
instead of the lower earnings for the
earlier year to determine the average
monthly wage or average indexed
monthly earnings. Part 225 of this
chapter describes how a PIA is
recomputed.

(b) Tier Il. The additional service is
added to the years of service previously
used in computing the tier Il rate. The
additional compensation is used to
recompute the average monthly
compensation, if the compensation for a
month in which the employee returned
to railroad service is higher than the
compensation for a month used in the
previous computation of the average
monthly compensation. The higher
monthly compensation is used instead
of the lower compensation for a
previous month to determine the new
average monthly compensation as
shown in §226.62 of this part. The
increased years of service and average
monthly compensation are used in
computing a new tier Il rate, as shown
in §226.11 of this part.

Example: An employee receiving an
annuity which began on January 1,
1992, returns to railroad service for 10
months in 1992 and 2 months in 1993.
He stops work on February 20, 1993. He
has earnings of $34,500.00 in 1992 and
$5,200.00 in 1993. His tier Il rate
effective January 1, 1992, was based on
26 years (312 months) of service and an
average monthly compensation of
$2,995 ($179,700+60). The additional 12
months of service increases the year of
service used in computing the tier |l rate
to 27 (312 months+12 months=324
months+12=27). The 1992 earnings of
$34,500.00 are used instead of 1987
earnings of $32,700.00. The 1993
earnings are not used because they are
lower than the earnings for previous
months used in computing the average
monthly compensation. The additional
$1,800.00 in earnings increases the
average monthly compensation to
$3,025 ($179,100 +$1,800.00=
$181,500.00+ 60). The initial tier Il
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amount is increased from $545.09
(26x$2,995%.007) to $571.73
(27x$3,025%.007), effective with the date
of annuity reinstatement, March 1, 1993.

§226.92 Effect of recomputation on
spouse and divorced spouse annuity.

The annuity of a spouse or divorced
spouse is recomputed to use the
employee’s recomputed tier | PIA and
tier Il rate, if the recomputation results
in a lump-sum payment of more than $5
or an increase in the spouse or divorced
spouse annuity rate of more than $1 a
month. The spouse or divorced spouse
annuity rate is recomputed beginning
with the same date the employee’s
annuity rate is recomputed.

PART 232—SPOUSES’ ANNUITIES—
[REMOVED]

2. For the reasons set out in the
preamble, Part 232— Spouses’
Annuities, is proposed to be removed.

Dated: February 1, 1995.

By Authority of the Board.

Beatrice Ezerski,

Secretary to the Board.

[FR Doc. 95-3278 Filed 2—8-95; 8:45 am]
BILLING CODE 7905-01-P

DEPARTMENT OF STATE

Bureau of International Narcotics
Matters

22 CFR Part 140
[Public Notice 2159]

Prohibition on Assistance to Drug
Traffickers

AGENCY: Bureau of International
Narcotics Matters, Department of State.

ACTION: Proposed rule.

SUMMARY: The Bureau of International
Narcotics Matters plans to issue
regulations to implement Section 487 of
the Foreign Assistance Act of 1961, as
amended (22 U.S.C. Sec. 2291f). Section
487(a) directs the President to take all
reasonable steps to ensure that
assistance provided under the Foreign
Assistance Act or the Arms Export
Control Act is not provided to or
through any individual or entity that the
President knows or has reason to
believe: (1) has been convicted of a
violation of, or a conspiracy to violate,
any law or regulation of the United
States, a State or the District of
Columbia, or a foreign country relating
to narcotic or psychotropic drugs or
other controlled substances; or (2) is or
has been an illicit trafficker in any such
controlled substance or is or has been a

knowing assistor, abettor, conspirator,
or colluder with others in the illicit
trafficking of any such substance. The
law further directs that regulations be
issued to carry out the section and be
submitted to Congress before they take
effect. The proposed regulation will be
set forth in a new part of the Code of
Federal Regulations, 22 CFR part 140,
which will establish a single
governmentwide enforcement
mechanism for Section 487. The
proposed regulations seek to achieve
rigorous statutory enforcement in a
manner consistent with efficient foreign
assistance program administration. They
also seek to ensure protection of the
procedural rights and interests of
assistance recipients.

DATES: Comments due: April 10, 1995.
ADDRESSES: Send comments to: Bureau
of International Narcotics and Law
Enforcement Affairs, Room 7334, 2201 C
Street NW., Washington, DC 20520.
FOR FURTHER INFORMATION CONTACT:
William R. Brownfield, Office of
International Narcotics and Law
Enforcement Affairs, Department of
State, 202—647-0457, or Jo Brooks,
Office of the Legal Adviser, Department
of State, 202-647-7324.
SUPPLEMENTARY INFORMATION: This rule
will implement Section 487 of the
Foreign Assistance Act of 1961, as
amended (22 U.S.C. Sec. 2291f). The
requirements of Section 487 are
described in the Summary, above.

The procedures prescribed by these
regulations apply to assistance under
the Foreign Assistance Act of 1961 and
the Arms Export Control Act. The
regulations are set up in three Subparts:
General (Subpart A, §8140.1-140.3);
Applicability (Subpart B, § 104.4); and
Enforcement (Subpart C, 88§ 140.5—
140.14).

The General Subpart (Subpart A)
provides a statement of the regulations’
purpose (§ 140.1), based upon the
language of Section 487 of the Foreign
Assistance Act; identifies the authorities
for issuance of the regulations (8 140.2);
and defines key terms used in the
regulations (8 140.3). The broad
coverage of the regulations is reflected
in the definitions of drug trafficking
(8140.3(b)), money laundering
(8140.3(c)), and narcotics offense
(8140.3(d)), which are intended to be
comprehensive. As noted in the
definition of drug trafficking, it
encompasses drug-related money
laundering.

Two of the key terms defined in the
regulations are “‘covered country”
(8140.3(e)) and ‘““‘covered assistance”
(8140.3(f)). The term “covered country”
corresponds to those countries listed on

the “majors list,” i.e., the list of major
illicit drug producing countries and
major drug-transit countries, determined
annually by the President and
transmitted to the appropriate
Congressional committees as required
by Chapter 8 of Part | of the Foreign
Assistance Act. The term ““covered
assistance” is defined broadly, while
excluding assessed contributions to an
international organization and
assistance that by operation of law is not
subject to Section 487. The definition
further provides that assistance in
amounts less than $100,000 is excluded
unless it pertains to: recipients of
scholarships, fellowships, or participant
training; or a covered individual or
entity reasonably suspected of being or
having been involved in drug
trafficking. These definitions are
intended to ensure rigorous application
of the statutory prohibition on
assistance to drug traffickers, while
fostering efficient program
administration.

For ease of reference, the term
“‘covered individual or entity” is
defined in §140.4, where it is used,
rather than in the definition section.
Likewise, the term ““key individual’ is
described in § 140.6(a)(3), where it is
introduced.

The Applicability Subpart (Subpart B)
explains the scope of the regulations.
Their applicability is keyed primarily to
“‘covered individuals and entities” that
receive or provide direct or first-tier
*‘covered assistance’ and are located or
providing assistance within a *‘covered
country.” However, the regulations have
been drafted carefully to ensure they are
given their full statutory scope, i.e., that
they are applied whenever an affected
agency has reasonable grounds to
suspect that a proposed recipient
individual or entity may be or may have
been involved in drug trafficking or may
have been convicted of a narcotics
offense (see § 140.4(c); see also
§8 140.3(f)(2), 140.7(a), 140.9(a), and
140.11). They are also applicable where
a government agency providing covered
assistance has specifically designated a
recipient beyond the first tier (see
88 140.4(c), 140.7(b)). Additionally, the
regulations apply to individuals who
receive a scholarship, fellowship, or
participant training (unless the
assistance is provided through a
multilateral institution or international
organization and the recipient has not
been designated by the agency
providing assistance). Further assurance
that drug traffickers will not receive
assistance is provided by the
requirement that where an agency
providing covered assistance to a
multilateral institution or international
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organization does not designate the
assistance recipient, the agency’s
agreement with the multilateral
institution or international organization
shall stipulate that such entity is to
make reasonable efforts to ensure that
the assistance is not diverted in support
of drug trafficking (8 140.7(c)).

The Enforcement Subpart (Subpart C)
contains an overview (8§ 140.5), which
outlines the Subpart’s scope. The
applicable review procedures, criteria to
be applied in deciding whether to
withhold assistance or take other
measures, and procedures concerning
violations identified subsequent to the
obligation of funds are set forth in the
Enforcement Subpart. The applicability
of these procedures varies depending on
the nature of the proposed recipient.
The general framework is set forth in
§140.6, in the context of covered
assistance to foreign government
entities. Variations of that framework
are set forth in separate sections for:
multilateral institutions and
international organizations (8 140.7);
recipients of scholarships, fellowships,
and participant training (§ 140.8); non-
governmental entities (§ 140.9); and
intermediate credit institutions (140.10).
(Note: In §140.9 the use of the phrase
““non-governmental entity’’ is meant to
encompass a broader category of
organizations than might be
encompassed by the term *““non-
governmental organization” or its
acronym, “NGO.” As explained in
§140.9, it includes not only private
voluntary agencies and educational
institutions, but also for-profit firms and
any other non-governmental
organization.)

The review procedures set forth in the
regulations are applied by the Country
Narcotics Coordinator (as defined in
§140.3(a)), who is responsible in the
first instance for reviewing available
information to determine whether a
proposed assistance recipient is to be
denied assistance or whether other
measures are to be taken as a result of
Section 487 of the Foreign Assistance
Act (see §140.6(a)). An agency
proposing assistance is responsible for
providing the Country Narcotics
Coordinator with the name of each key
individual within a prospective
recipient entity who may be expected to
control or benefit from assistance as
well as other relevant information that
is readily available (8§ 140.6(a)(3)).

The regulations provide a two-week
period, extendable if necessary for
another two weeks, within which the
Country Narcotics Coordinator, in
consultation with the head of the agency
proposing assistance or the agency
head’s designee, is to make a final

determination whether to provide or
withhold assistance or take other
measures. Section 140.6(b) outlines the
factors to be considered in determining
whether to withhold assistance or take
other measures.

Section 140.6(b)(4) further provides
that it is the Assistant Secretary for
International Narcotics Matters (rather
than the Country Narcotics
Coordinator), in consultation with
affected bureaus and agencies, who
shall make any decision to withhold
assistance or take other measures based
on information or allegations that a key
individual who is a senior government
official of a foreign government has been
convicted of a narcotics offense or has
been engaged in drug trafficking
(8140.6(b)(4)). Personal involvement at
the Assistant Secretary level is
appropriate in such a case because it
involves inherently sensitive foreign
policy issues.

The enforcement procedures
applicable to recipients of scholarships,
fellowships, and participant training
(8 140.8) and U.S. and foreign non-
governmental entities (§ 140.9) include a
pre-approval certification process. The
regulations specify that false
certification may subject the signatory to
U.S. criminal prosecution under 18
U.S.C. Sec. 1001. (See 88 140.8(b),
140.9(c).) Although this penalty is
described in the regulations, it is
established independently by the
referenced statute. The identification of
a penalty in the regulations is not meant
to limit the application of any criminal
or civil penalty otherwise applicable.

Section 140.10 concerns the
procedures applicable to intermediate
credit institutions. Such institutions are
to be treated as either foreign
government entities or non-
governmental entities, depending on the
nature of the particular institution.
Section 140.10 also requires that
agreements with such intermediate
credit institutions include a contract
clause concerning a refund procedure
applicable to loans exceeding $1,000
made by any intermediate credit
institution.

Section 140.11 clarifies that the
enforcement procedures established by
§8140.6-140.10 are not exhaustive, but
represent only the minimum applicable
procedures implementing Section 487 of
the Foreign Assistance Act.

The remaining provisions of the
regulations, §8140.11-140.14, establish
notification and appeal procedures.
Special care has been taken to ensure
that notification will not be done in a
manner that would interfere with any
criminal investigation that may be
ongoing (8 140.13(b)). A Country

Narcotics Coordinator’s decision to
withhold assistance or take other
measures may be appealed by the
agency proposing such assistance
(8§140.12). In addition, where the
prospective assistance recipient is a U.S.
entity, U.S. citizen, or permanent U.S.
resident, a Country Narcotics
Coordinator’s preliminary decision to
withhold assistance is referred to the
Assistant Secretary of State for
International Narcotics Matters for
review and action. An adverse decision
affecting a U.S. entity, U.S. citizen, or
permanent U.S. resident may be
contested in accordance with applicable
agency regulations regarding
governmentwide debarment and
suspension (nonprocurement) and
governmentwide requirements for drug-
free workplace (grants).

This amendment involves a foreign
affairs function of the United States. It
is exempt from review under Executive
Order 12866 but has been reviewed
internally by the Department to ensure
consistency with the purposes thereof. It
is also excluded from the procedures of
5 U.S.C. Secs. 553 and 554.

List of Subjects in 22 CFR Part 140

Drug traffic control, Foreign aid.

For the reasons set out in the
preamble, 22 CFR subchapter N is
proposed to be amended by adding part
140 to read as follows:

PART 140—PROHIBITION ON
ASSISTANCE TO DRUG TRAFFICKERS

Subpart A—General

140.1 Purpose.
140.2 Authorities.
140.3 Definitions.

Subpart B—Applicability
140.4 Applicability.

Subpart C—Enforcement

140.5 Overview.

140.6 Foreign government entities.

140.7 Multilateral institutions and
international organizations.

140.8 Recipients of scholarships,
fellowships, and participant training.

140.9 Non-governmental entities.

140.10 Intermediate credit institutions.

140.11 Minimum enforcement procedures.

140.12 Interagency appeal procedures.

140.13 Notification to foreign entities and
individuals.

140.14 Notification to and opportunity to
contest for U.S. entities and individuals.

Authority: 22 U.S.C. 2651a.

Subpart A—General

§140.1 Purpose.

(a) These regulations implement
Section 487 of the Foreign Assistance
Act of 1961, as amended (22 U.S.C. Sec.
2291f).
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(b) Section 487(a) directs the
President to ‘““take all reasonable steps”
to ensure that assistance under the
Foreign Assistance Act of 1961 (FAA)
and the Arms Export Control Act
(AECA) ““is not provided to or through
any individual or entity that the
President knows or has reason to
believe:

(1) has been “convicted of a violation
of, or a conspiracy to violate, any law
or regulation of the United States, a
State or the District of Columbia, or a
foreign country relating [to] narcotic or
psychotropic drugs or other controlled
substances’’; or

(2) ““is or has been an illicit trafficker
in any such controlled substance or is
or has been a knowing assistor, abettor,
conspirator, or colluder with others in
the illicit trafficking in any such
substance.”

§140.2 Authorities.

Authority to implement FAA Section
487 was delegated by the President to
the Secretary of State by E.O. 12163, as
amended, and further delegated by the
Secretary to the Assistant Secretary for
International Narcotics Matters by
Delegation of Authority No. 145, dated
Feb. 4, 1980 (45 FR 11655), as amended.

§140.3 Definitions.

The following definitions shall apply
for purposes of these regulations:

(a) Country Narcotics Coordinator.
The individual assigned by the chief of
mission in each foreign country to
coordinate United States government
policies and activities within a country
related to counternarcotics efforts. As
determined by the State Department’s
Bureau of International Narcotics
Matters, these responsibilities may, as
necessary, be performed by another
person.

(b) Drug trafficking. Any activity
undertaken illicitly to cultivate,
produce, manufacture, distribute, sell,
finance or transport, or otherwise assist,
abet, conspire, or collude with others in
illicit activities relating to, narcotic or
psychotropic drugs, precursor
chemicals, or other controlled
substances, including drug-related
money laundering.

(c) Money laundering. The process
whereby proceeds of criminal activity,
are transported, transferred,
transformed, converted, or intermingled
with legally acquired funds, for the
purpose of concealing or disguising the
true nature, source, disposition,
movement, or ownership of those
proceeds. The goal of money laundering
is to make funds derived from or
associated with illicit activity appear
legally acquired.

(d) Narcotics offense. A violation of,
or a conspiracy to violate, any law or
regulation of the United States, a State
or the District of Columbia, or a foreign
country relating to narcotic or
psychotropic drugs or other controlled
substances.

(e) Covered country. A country that
has been determined by the President to
be either a “major illicit drug
producing” or ‘““major drug-transit”
country under Chapter 8 of Part | of the
FAA. The list of covered countries is
maintained by the State Department’s
Bureau of International Narcotics
matters.

() Covered assistance. Any assistance
provided by an agency of the United
States government under the FAA or
AECA, except that it does not include:

(1) Assistance that by operation of the
law is not subject to FAA Section 487,
including:

(i) Disaster relief and rehabilitation
provided under Chapter 9 of Part | of the
FAA; and

(ii) Assistance provided to small
farmers when part of a community-
based alternative development program
under Part | or Chapter 4 of Part Il of
the FAA;

(2) Assistance in an amount less than
$100,000, except that the procedures in
§140.8 for recipients of scholarships,
fellowships, and participant training
shall apply regardless of amount.
However, assistance shall be deemed
covered assistance regardless of amount
if the agency has reasonable grounds to
suspect that a covered individual or
entity may be or may have been
involved in drug trafficking; or

(3) Assessed contributions to an
international organization.

Subpart B—Applicability

§140.4 Applicability.

(a) Except as otherwise provided
herein or as otherwise determined by
the Secretary of State or the Secretary’s
designee, the procedures prescribed by
these regulations apply to any “covered
individual or entity,” i.e., any
individual or entity, including any
foreign government entity and any U.S.
or foreign non-governmental entity, that
IS:

(2) (i) Receiving or providing covered
assistance under a direct or first-tier
grant, loan, guarantee, cooperative
agreement, contract, or other direct
agreement with an agency of the United
States; or

(ii) Receiving covered assistance in
the form of a scholarship, fellowship, or
participant training, except as provided
in §140.7(c); and

(2) Located in or providing assistance
within a covered country.

Examples:

(1) Under a $500,000 project grant
agreement with the Agency for International
Development providing covered assistance,
Government A enters into a $150,000
contract with Corporation X. Government A
is a covered entity. However, Corporation X
is not a covered entity because the contract
is not a direct contract with an agency of the
United States.

(2) Under a $1,000,000 grant from the
Department of State providing covered
assistance, Corporation B makes a $120,000
subgrant to University Y for the training of
12 individuals. Corporation B is a covered
entity and the 12 individuals receiving
participant training are covered individuals.
University Y is not a covered entity.

(3) University C receives a $1 million
regional assistance research project grant
from the Agency for International
Development, but only $80,000 is provided
for research in covered countries. University
C is not a covered entity. (However, if
$100,000 or more were provided for research
in a covered country or countries, then
University C would be a covered entity.)

(b) For purposes of § 140.4(a), where
a government agency providing covered
assistance specifically designates a
recipient of such assistance, the
recipient shall be deemed a covered
individual or entity.

(c) Unless otherwise determined by
the Secretary of State or the Secretary’s
designee, these regulations do not apply
to assistance to or through individuals
and entities in non-covered countries.
However, an affected agency shall apply
these regulations if the agency has
reasonable grounds to suspect that an
individual or entity located in or
providing covered assistance in a non-
covered country may be or may have
been involved in drug trafficking or may
have been convicted of a narcotics
offense.

Subpart C—Enforcement

8§140.5 Overview.

This subpart sets forth the
enforcement procedures applicable
pursuant to 8 140.4 to the various types
of covered individuals and entities with
respect to covered assistance. Section
140.6 establishes the procedures
applicable to foreign government
entities, including any such entity that
is covered by the definition of a ““foreign
state” set forth in the Foreign Sovereign
Immunities Act, 28 U.S.C. Sec. 1603(a).
Section 140.7 establishes the procedures
applicable to multilateral institutions
and international organizations. Section
140.8 establishes the procedures
applicable to recipients of scholarships
and fellowships and participant
trainees. Section 140.9 establishes the
procedures applicable to non-
governmental entities. Section 140.10
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sets forth additional procedures
applicable to intermediate credit
institutions. Sections 140.11 through
140.14 contain general provisions
related to the enforcement process.

§140.6 Foreign government entities.

(a) Review procedures. (1) The
Country Narcotics Coordinator shall be
responsible for establishing a system for
reviewing available information
regarding narcotics offense convictions
and drug trafficking of proposed
assistance recipients under this section
and, except under the circumstances
described in §140.6(b)(4), determining
whether a proposed recipient is to be
denied such assistance or other
measures are to be taken as a result of
the application of FAA Section 487.

(2) Prior to providing assistance to or
through a proposed recipient, the head
of the agency providing the assistance,
or the agency head'’s designee, shall
provide the Country Narcotics
Coordinator in the country in which the
proposed recipient is located or, as
appropriate, where assistance is to be
provided, the information specified in
§140.6(a)(3) in order that the Country
Narcotics Coordinator may carry out his
or her responsibilities under these
regulations.

(3) In each case, the agency proposing
the assistance shall provide to the
Country Narcotics Coordinator the name
of each key individual within the entity
who may be expected to control or
benefit from assistance as well as other
relevant identifying information (e.g.,
address, date of birth) that is readily
available. If a question arises concerning
who should be included within the
group of key individuals of an entity,
the head of the agency providing the
assistance, or the agency head’s
designee, shall consult with the Country
Narcotics Coordinator, and the final
decision shall be made by the Country
Narcotics Coordinator.

(4) Within fourteen calendar days
after receiving the name of a proposed
recipient and other relevant
information, the Country Narcotics
Coordinator shall determine whether
any available information may warrant
withholding assistance or taking other
measures under these regulations, based
on the criteria set forth in § 140.6(b). If,
during that period, the Country
Narcotics Coordinator determines that
available information does not so
indicate, he or she shall notify the
proposing agency that the assistance
may be provided to the proposed
recipient.

(5) If, during the initial fourteen-day
period, the Country Narcotics
Coordinator determines that information

exists that may warrant withholding
assistance or taking other measures
under these regulations, then the
Country Narcotics Coordinator shall
have another fourteen calendar days to
make a final determination whether to
provide or withhold the assistance or
take such other measures.

(b) Criteria to be applied. (1) A
decision to withhold assistance or take
other measures shall be based on
knowledge or a reasonable belief that
the proposed recipient individual or
entity, or one or more key individuals
within a proposed recipient entity,
during the past ten years, has:

(i) Been convicted of a narcotics
offense as defined in these regulations;
or

(if) Been engaged in drug trafficking,
regardless of whether there has been a
conviction.

(2) Factors that may support a
decision to withhold assistance or take
other measures based on the belief that
the proposed recipient has been engaged
in drug trafficking during the past ten
years when there has been no
conviction of such an offense may
include, but are not limited to, the
following:

(i) Admission of participation in such
activities;

(ii) A long record of arrests for drug-
trafficking with an unexplained failure
to prosecute by the local government;

(iii) Several reliable and corroborative
reports.

(3) If the Country Narcotics
Coordinator determines that a key
individual (as described in § 140.6(a)(3))
within a proposed recipient entity has
been convicted of a narcotics offense or
has been engaged in drug trafficking
under the terms of these regulations, the
Country Narcotics Coordinator must
then decide whether withholding
assistance or taking other measures in
connection with the entity itself is
warranted. This decision shall be made
in consultation with the head of the
agency proposing the assistance, or the
agency head’s designee. In making this
determination, the Country Narcotics
Coordinator shall take into account:

(i) The extent to which such
individual would have control over
assistance received,;

(if) The extent to which such
individual could benefit personally
from the assistance;

(iii) The degree to which financial or
other resources of the entity itself have
been used to support drug trafficking;
and

(iv) Whether such individual has
acted alone or in collaboration with
others associated with the entity.

(4) A decision to withhold assistance
or to take other measures based on
information or allegations that a key
individual who is a senior government
official of the host nation has been
convicted of a narcotics offense or has
been engaged in drug trafficking shall be
made by the Assistant Secretary for
International Narcotics Matters in
consultation with the affected bureaus
and other interested agencies. For
purposes of these regulations, ‘‘senior
government official”” includes host
nation officials at or above the vice
minister level, heads of host nation law
enforcement agencies, and general or
flag officers of the host nation armed
forces. In making the decision whether
to withhold assistance or take other
measures because of information or
allegations that a senior government
official of the host nation has engaged
in drug trafficking, the criteria set forth
in 8§ 140.6(b)(2) and (3) shall apply.

(c) Violations identified subsequent to
obligation. The foregoing procedures
require a review before funds are
obligated. If, however, subsequent to an
obligation of funds an assistance
recipient is found to have been
convicted of a narcotics offense or to
have been engaged in drug trafficking
(e.g., the head of a recipient entity
changes during the course of an activity
and the new head is found to have been
engaged in drug trafficking), appropriate
action should be taken, including, if
necessary, termination of the assistance.
Agreements shall be written to permit
termination of assistance in such
circumstances.

§140.7 Multilateral institutions and
international organizations.

Assistance provided to or through
multilateral institutions or international
organizations is subject to these
regulations as follows:

(a) Where the government agency
providing assistance has reasonable
grounds to suspect that a recipient
multilateral institution or international
organization may be or may have been
involved in drug trafficking, the agency
shall apply the provisions of § 140.6.

(b) Where the government agency
providing assistance designates the
recipient of assistance from the
multilateral institution or international
organization and the designated
recipient is a covered individual or
entity, the agency shall apply the
provisions of these regulations that
would apply if the assistance were
provided directly to the designated
recipient.

(c) Where the government agency
providing assistance does not designate
the recipient of assistance from the
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multilateral institution or international
organization, these regulations do not
apply to such recipients of assistance,
except that the agency’s agreement with
the multilateral institution or
international organization shall
stipulate that such entity is to make
reasonable efforts to ensure that the
assistance is not diverted in support of
drug trafficking.

Example:

The State Department provides $600,000 to
the United Nations for the United Nations
Drug Control Program, specifically
designating that Government D receive
$150,000 and Corporation E receive $60,000
for programs in a covered country.
Individuals who will receive training are not
specifically designated by the State
Department. The United Nations is a covered
entity based on §140.4(a)(1)(i); Government
D is a covered entity based on §§140.4(b) and
140.7(b); Corporation E is not a covered
entity under §8140.4(b) and 140.7(b) because
it has been designated to receive less than
$100,000 in assistance. Participant trainees
are not covered individuals because they fall
under the exception contained in § 140.7(c)
(see also §140.4(a)(1)(ii)).

§140.8 Recipients of scholarships,
fellowships, and participant training.

(a) Procedures. Individuals who are
located in a covered country and who
are proposed recipients of scholarships,
fellowships, or participant training are
subject to the review procedures,
criteria, and procedures concerning
violations identified subsequent to
obligation set forth in §140.6. Such
review of recipient individuals is in
addition to the provisions applicable to
the entity providing the assistance.

(b) Certifications. Individuals who are
located in a covered country and who
are proposed recipients of scholarships,
fellowships, or participant training shall
also be required to certify prior to
approval that, within the last ten years,
they have not been convicted of a
narcotics offense, have not been engaged
in drug trafficking, and have not
knowingly assisted, abetted, conspired,
or colluded with others in drug
trafficking. False certification may
subject the assistance recipient to U.S.
criminal prosecution under 18 U.S.C.
Sec. 1001 and to withdrawal of
assistance under these regulations.

§140.9 Non-governmental entities.

(a) Procedures. Section 140.9 applies
to private voluntary agencies,
educational institutions, for-profit firms,
or any other non-governmental entity. A
non-governmental entity that is not
organized under the laws of the United
States shall be subject to the review
procedures and criteria set forth in
§8140.6(a) and (b). A non-governmental
entity that is organized under the laws

of the United States shall not be subject
to such review procedures and criteria.
However, an affected agency shall
follow such procedures if the agency
has reasonable grounds to suspect that
a proposed U.S. non-governmental
entity or a key individual of such entity
may be or may have been involved in
drug trafficking or may have been
convicted, within the last ten years, of
a narcotics offense. Procedures set forth
in §140.6(c) concerning violations
identified subsequent to obligation shall
apply to both U.S. and foreign non-
governmental entities.

Examples:

(1) A $100,000 grant to a covered U.S.
university for participant training would not
be subject to the review procedures and
criteria in 8§140.6(a) and (b). However, a
proposed participant would be subject to the
review procedures and criteria in §8140.6 (a)
and (b) as part of the agency’s approval
process.

(2) A $100,000 grant to a covered foreign
private voluntary agency for participant
training would be subject to the review
procedures and criteria in 8§ 140.6(a) and (b).
In addition, each proposed participant would
be subject to the review procedures and
criteria in 88 140.6(a) and (b) as part of the
agency’s approval process.

(b) Refunds. A clause shall be
included in grants, contracts, and other
agreements with both U.S. and foreign
non-governmental entities requiring that
assistance provided to or through such
an entity that is found to have been
engaged in drug trafficking, as defined
in these regulations, shall be subject to
refund.

(c) Certifications. Prior to approval of
covered assistance, key individuals (as
described in 8 140.6(a)(3)) in both U.S.
and foreign non-governmental entities
shall be required to certify that, within
the last ten years, they have not been
convicted of a narcotics offense, have
not been engaged in drug trafficking and
have not knowingly assisted, abetted,
conspired, or colluded with others in
drug trafficking. False certification may
subject the signatory to U.S. criminal
prosecution under 18 U.S.C. Sec. 1001.

§140.10 Intermediate credit institutions.
(a) Treatment as Non-Governmental
Entity or as a Foreign Government
Entity. Intermediate credit institutions
(“ICIs”) shall be subject to either the
procedures applicable to foreign
government entities or those applicable
to non-governmental entities, depending
on the nature of the specific entity. The
Assistant Secretary for International
Narcotics Matters or the Assistant
Secretary’s designee, in consultation
with the head of the agency proposing
the assistance or the agency head’s
designee, shall determine (consistent

with the definition of “foreign state” set
forth in the Foreign Sovereign
Immunities Act, 28 U.S.C. Sec. 1603(a)
and made applicable by §140.5)
whether the ICI will be treated as a non-
governmental entity or a foreign
government entity.

(b) Refunds. In addition to measures
required as a consequence of an ICI’s
treatment as a non-governmental entity
or a foreign government entity, a clause
shall be included in agreements with all
ICIs requiring that any loan greater than
$1,000 provided to an individual or
entity found to have been convicted of
a narcotics offense or engaged in drug
trafficking, as defined in these
regulations, shall be subject to refund or
recall.

§140.11 Minimum enforcement
procedures.

Sections 140.6 through 140.10
represent the minimum procedures that
each agency is required to apply in
order to implement FAA Section 487.
Under individual circumstances,
however, additional measures may be
appropriate. In those cases, agencies are
encouraged to take additional steps, as
necessary, to ensure that the statutory
restrictions are enforced.

§140.12 Interagency appeal procedures.

If the agency proposing the assistance
disagrees with a determination by the
Country Narcotics Coordinator to
withhold assistance or take other
measures, the head of the agency, or the
agency head’s designee, may request
that the determination be reviewed by
the Assistant Secretary of State for
International Narcotics Matters in
coordination with other affected
bureaus and agencies. The assistance
shall continue to be withheld pending
resolution of the appeal.

§140.13 Notification to foreign entities and
individuals.

(a) Unless otherwise determined
under §140.13(b), if a determination has
been made that assistance to a foreign
entity or individual is to be withheld,
suspended, or terminated under these
regulations, the agency administering
such assistance shall so inform the
affected entity or individual. Except as
the agency administering such
assistance and the Country Narcotics
Coordinator may otherwise determine,
the entity or individual shall be notified
solely of the statutory basis for
withholding assistance.

(b) Before such natification, the
Country Narcotics Coordinator shall be
responsible for determining that
notification would not interfere with an
on-going criminal investigation. If an
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investigation is underway, the Country
Narcotics Coordinator, in consultation
with the investigating agency, shall
determine whether notification is
appropriate or whether other action
should be taken.

§140.14 Notification to and opportunity to
contest for U.S. entities and individuals.

(a) If the Country Narcotics
Coordinator makes a preliminary
decision that evidence exists to justify
withholding assistance to a U.S. entity,
U.S. citizen, or permanent U.S. resident,
the matter shall be referred immediately
to the Assistant Secretary of State for
International Narcotics Matters for
appropriate action, to be taken in
coordination with the agency proposing
the assistance.

(b) If a determination has been made
that assistance is to be withheld,
suspended, or terminated under these
regulations, the Assistant Secretary of
State for International Narcotics Matters,
or the Assistant Secretary’s designee,
shall notify the affected U.S. entity, U.S.
citizen, or permanent U.S. resident and
provide such entity or individual with
an opportunity to contest the action in
accordance with the provisions of
applicable agency regulations regarding
governmentwide debarment and
suspension (nonprocurement) and
governmentwide requirements for drug-
free workplace (grants) (for example,
regulations set forth in 22 CFR part 137
(State Department) or 22 CFR part 208
(Agency for International
Development)).

Dated: February 1, 1995.
Robert S. Gelbard,

Assistant Secretary for International
Narcotics Matters.

[FR Doc. 95-3279 Filed 2—8-95; 8:45 am]
BILLING CODE 4710-17-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[TN-118-1-6083b; TN-101-1-5718b; TN—
110-2-6569b; FRL-5151-7]

Approval and Promulgation of
Implementation Plans: Approval of
Revisions to Tennessee Regulations

AGENCY: Environmental Protection
Agency (EPA)
ACTION: Proposed rule.

SUMMARY: The EPA proposes to approve
the state implementation plan (SIP)
revision submitted by the State of
Tennessee for the purpose of adding
Stage Il vapor recovery regulations to
the Nashville nonattainment area. In the

final rules section of this Federal
Register, the EPA is approving the
State’s SIP revision as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial
revision amendment and anticipates no
adverse comments. A detailed rational
for the approval is set forth in the direct
final rule. If no adverse comments are
received in response to that direct final
rule, no further activity is contemplated
in relation to this proposed rule. If EPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed rule. The EPA
will not institute a second comment
period on this document. Any parties
interested in commenting on this
document should do so at this time.

DATES: To be considered, comments
must be received by March 13, 1995.

ADDRESSES: Written comments should
be addressed to:

Alan Powell, Regulatory Planning and
Development Section, Air Programs
Branch, Air, Pesticides & Toxics
Management Division, Region 4
Environmental Protection Agency, 345
Courtland Street, NE., Atlanta, Georgia
30365.

Copies of the material submitted by
Tennessee may be examined during
normal business hours at the following
locations:

Air and Radiation Docket and
Information Center (Air Docket 6102),
U.S. Environmental Protection Agency,
401 M Street, SW., Washington, DC
20460.

Environmental Protection Agency,
Region 4 Air Programs Branch, 345
Courtland Street, NE., Atlanta, Georgia
30365.

Tennessee Department of
Environment and Conservation, L & C
Annex, 9th Floor, 401 Church Street,
Nashville, Tennessee 37243.

Nashville-Davidson County Bureau of
Environmental Health Services,
Metropolitan Health Department, 311—
23rd Avenue, North, Nashville,
Tennessee 37203.

FOR FURTHER INFORMATION CONTACT:
Alan Powell, Regulatory Planning and
Development Section, Air Programs
Branch, Air, Pesticides & Toxics
Management Division, Region 4
Environmental Protection Agency, 345
Courtland Street, NE., Atlanta, Georgia
30365.

The telephone number is 404/347—
3555 extension 4209. Reference file
TN118-1-6083.

SUPPLEMENTARY INFORMATION: For
additional information see the direct

final rule which is published in the

rules section of this Federal Register.
Dated: January 6, 1995.

Patrick M. Tobin,

Acting Regional Administrator.

[FR Doc. 95-3212 Filed 2—-8-95; 8:45 am]

BILLING CODE 6560-50-F

40 CFR Part 761

[OPPTS-66019A; FRL-4935-5]

RIN 2070-AB20

Polychlorinated Biphenyls (PCBs);
Manufacturing, Processing, and

Distribution in Commerce Exemptions;
Notice of Informal Hearing

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of Informal Hearing.

SUMMARY: On December 6, 1994, EPA’s
Office of Pollution Prevention and
Toxics published a proposed rule with
respect to 19 petitions for exceptions to
the general prohibitions on the
manufacture, import, processing, and
distribution in commerce of PCBs under
the Toxic Substances Control Act
(TSCA). EPA has received a request for
a hearing on four of the petitions that
seek an exemption to allow the
importation of PCBs from Canada for
disposal in the United States. EPA will
hold a half-day informal public hearing
in the Washington, DC area on the four
petitions. This notice announces the
time and location of that hearing.
DATES: The hearing will take place on
Monday, March 6, 1995, from 9:00 a.m.
to 1:00 p.m. Written requests to
participate in the hearing must be
received on or before February 24, 1995.
If reply comments are submitted, they
must be received on or before March 20,
1995.

ADDRESSES: The hearing will be held at
EPA Headquarters, 401 M St., SW.,
Washington, DC, in the Washington
Information Center (WIC), conference
room number 17 from 9 am to 1 pm.
Three copies of the request to
participate in the informal hearing,
identified with the docket number
OPPTS-66019A must be submitted to:
OPPT Document Control Officer, Attn:
TSCA Docket Receipts (7407), Office of
Pollution Prevention and Toxics, Rm.
G-99, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460. See SUPPLEMENTARY
INFORMATION for the type of
information that must be included in
the request and who may participate.
Requests for a waiver to participate in
the informal hearing by those
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organizations that did not file main
comments must be sent to EPA
Headquarters Hearing Clerk, Mail Code
1900, 401 M St., SW., Washington, DC
20460.

FOR FURTHER INFORMATION CONTACT:
Susan B. Hazen, Director,
Environmental Assistance Division
(7408), Office of Pollution Prevention
and Toxics, Rm. E-543B, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460, Telephone:
(202) 554-1404, TDD: (202) 554-0551,
FAX: (202) 554-5603 (document
requests only).

SUPPLEMENTARY INFORMATION: TSCA
section 3(c)(3) prohibits the
manufacture, import, processing, and
distribution in commerce of PCBs in
most situations unless EPA grants an
exemption from the prohibition by
rulemaking. 15 U.S.C. 2605(e)(3). On
December 6, 1994, EPA published a
proposed rule addressing 19 petitions
for exemptions from the TSCA section
6(e)(3) prohibition (59 FR 62875). EPA
also announced that it would conduct
an informal hearing upon request. EPA
received a request for a hearing from
S.D. Myers on EPA’s proposed decision
on their four petitions which seek an
exemption from the prohibition on
importing PCBs from Canada for
disposal in the United States. EPA will
hold an informal hearing on its
proposed decision to deny these four
petitions on March 6, 1995. In general,
the procedures that govern rulemaking,
including informal hearings, with
respect to petitions for exemptions from
the TSCA section 6(e)(3) prohibitions
are specified in 40 CFR part 750,
subparts A through C. Subpart B
specifies the procedures that govern
rulemaking for petitions seeking
exemptions to manufacture and import
PCBs. The procedures in that subpart
govern the March 6 informal hearing
and subsequent rulemaking activities
involving the Myers’ petitions. The
following notice summarizes those
procedures. Participants and
commenters are advised to consult 40
CFR part 750, subpart B for greater
detail.

Each person or organization desiring
to participate in the informal hearing
shall file a written request to participate
with the OPPT Document Control
Officer (see ADDRESSES above). The
request shall be received on or before
February 24, 1995 (40 CFR 750.18(a)).

The request shall include: (1) A brief
statement of the interest of the person or
organization in the proceeding; (2) a
brief outline of the points to be
addressed; (3) an estimate of the time
required (not to exceed 15 minutes); and

(4) if the request comes from an
organization, a nonbinding list of the
persons to take part in the presentation.
An organization that has not filed main
comments on the rulemaking will not be
allowed to participate in the hearing,
unless a waiver of this requirement is
granted by the Record and Hearing Clerk
(see ADDRESSES above) or the
organization is appearing at the request
of EPA or under subpoena (40 CFR
750.18(b)). A panel of EPA employees
shall preside at the hearing, and one
panel member will chair the
proceedings. The panel may question
any individual or group participating in
the hearing on any subject relating to
the rulemaking. Cross-examination will
normally not be permitted at this stage.
However, persons in the hearing
audience may submit questions in
writing for the hearing panel to ask the
participants, and the hearing panel may,
at their discretion, ask these questions
(40 CFR 750.19). See 40 CFR 750.19 and
750.7(c) for the rule governing the
submission of additional material by the
hearing participants.

After the close of the hearing, any
participant in the hearing may submit a
written request for cross-examination.
The request shall be received by EPA no
later than 1 week after a full transcript
of the hearing becomes available (to
determine when the transcript is
available, interested persons may
contact the Environmental Assistance
Division (see FOR FURTHER
INFORMATION CONTACT above)). See
40 CFR 750.20 and 750.8 for a
description of the information that shall
be included in such a request.

Interested persons may file reply
comments. Reply comments shall be
received on or before March 20, 1995,
and shall be restricted to comments on:
(1) other comments; (2) material in the
hearing record; and (3) material which
was not and could not possibly have
been available to the commenting party
a sufficient time before main comments
were due on February 6, 1995. (40 CFR
750.15). Extensions of time for filing
reply comments may be granted
pursuant to 40 CFR 750.4(c).

Reply comments and a transcript of
the hearing will be placed in the
Nonconfidential Information Center as
part of the rulemaking record for the
proposed rule (docket number OPPTS—
66019A). A full list of these materials is
available for inspection and copying in
the TSCA Nonconfidential Information
Center from 12 noon to 4 p.m. However,
any information claimed as Confidential
Business Information (CBI) that is part
of the record for this rulemaking is not
available for public review. A public
version of the record, from which

information claimed as CBI has been
excluded, is available for inspection.
The address for the TSCA Docket
Receipts appears under the ADDRESSES
section of this notice.

List of Subjects in 40 CFR Part 761

Environmental protection, Hazardous
substances, Labeling, Polychlorinated
biphenyls, Reporting and
Recordkeeping requirements.

Dated: February 2, 1995.

Joseph S. Carra,

Acting Director, Office of Pollution Prevention
and Toxics.

[FR Doc. 95-3297 Filed 2-8-95; 8:45 am]
BILLING CODE 6560-50-F

DEPARTMENT OF THE INTERIOR
Bureau of Land Management

43 CFR Part 8360

[CA—-050-1220-00-24-1A]
Supplemental Shooting Regulations

AGENCY: Bureau of Land Management,
Interior.

ACTION: Proposed rule; extension of
comment period.

SUMMARY: Supplemental Shooting
Regulations affecting developed
recreational areas/sites and
undeveloped Bureau of Land
Management administered public lands
(that are not closed to shooting) within
the Ukiah District was published in the
Federal Register, Volume 60, number 3,
pages 1791 and 1792, Thursday January
5, 1995 with a 30-day comment period
expiring on February 6, 1995.

In response to public requests, the
comment period is being extended for
an additional 30 days.

DATES: The period for the submission is
hereby extended until March 6, 1995.
Comments postmarked after this date
will not be considered as part of the
decision making process on issuance of
the supplemental regulations.
ADDRESSES: Comments should be sent to
the Ukiah District Manager, Bureau of
Land Management, 2550 N. State Street,
Ukiah, California 95482.

FOR FURTHER INFORMATION CONTACT:
Patrick Hagan, Ranger, Ukiah District
Office, (707) 468—4000.

Dated: January 31, 1995.
Eric W. Natti,
Acting District Manager.
[FR Doc. 95-3273 Filed 2—8-95; 8:45 am]
BILLING CODE 4310-40-P
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DEPARTMENT OF DEFENSE
48 CFR Parts 45 and 52

Federal Acquisition Regulation;
Government Property

AGENCY: Department of Defense.
ACTION: Notice of public meeting.

SUMMARY: On September 16, 1994, (59
FR 47583) the Director of Defense
Procurement, Department of Defense,
announced an initiative to rewrite the
Federal Acquisition Regulation (FAR)
part 45, Government Property, to make
it easier to understand and to minimize
the burdens imposed on contractors and
contracting officers. The Director of
Defense Procurement is providing a
forum for an exchange of ideas and
information with government and
industry personnel by holding public
meetings, soliciting public comments,
and publishing notices of the public
meetings in the Federal Register. The
next public meeting is scheduled for
March 9, 1995, and March 10, 1995.
Prior to the public meeting, interested
parties may obtain the agenda of
discussion topics and drafts of the
materials that will be discussed at the
public meetings.

DATES: Public Meetings. A public
meeting will be conducted at the
address shown below from 9:30 a.m. to
5:00 p.m., local time, on March 9, 1995;
and from 10:00 a.m. to 1:00 p.m., local
time, on March 10, 1995.

Draft Materials. Drafts of the materials
to be discussed at the public meetings
on March 9 and 10 will be available at
the Defense Acquisition Regulations
Directorate by March 1, 1995.

Statements. Statements for
presentation at the public meeting
should be submitted to the address
below on or before March 7, 1995.

ADDRESSES: Draft Materials. Interested
parties may obtain drafts of the
materials to be discussed at the March
9 and 10 public meetings from Linda W.
Neilson, Defense Acquisition
Regulations Directorate, Crystal Square
4, Suite 200, 1745 Jefferson Davis
Highway, Arlington, Virginia, 22202
Public Meeting. The public meeting
will be held in Suite 114, 1111 Jefferson
Davis Highway, Crystal Gateway North
(West Tower), Arlington, Virginia
22202. Individuals wishing to attend the
meeting, including individuals wishing
to make presentations on the topics
scheduled for discussion, should
contact Mrs. Linda W. Nelson, DAR
Directorate, Attn: IMD 3D139, PDUSD
(A&T)DP/DAR, 3062 Defense Pentagon,
Washington DC 20301-3062. FAX (703)

602—-0350. Please cite File 94-H028 in
all correspondence related to this issue.

FOR FURTHER INFORMATION CONTACT: Mrs.
Linda W. Neilson, telephone (703) 602—
0131.

SUPPLEMENTARY INFORMATION:
Background

The notice of public hearing dated
September 16, 1994 (59 FR 47583)
invited interested parties to provide
written suggestions or comments.
Twenty-two commentors provided
approximately 500 comments across a
broad range of topics. As a result of
discussions at the January 25, 1995,
public meeting, the first seven
discussion topics have been identified
as follows—(1) draft deviation from
current FAR tracking requirements for
Government property valued at $1,500
or less; (2) draft revisions to the FAR
Part 45 definitions; (3) legislative
initiative to permit negotiated sales of
low value Government property to
holding contractors; (4) revisions to the
current FAR policy on furnishing
Government property; (5) revisions to
FAR 52.245-17, Special Tooling; (6)
issues relating to disposal of low value
Government property; and (7)
establishing the value of Government
property for the purpose of determining
appropriate rental charges. Additional
discussion topics will be identified at
future public meetings.

At the March 9 and 10 public
meeting, interested parties are invited to
present statements on (1) draft
legislation permitting negotiated sales of
low value Government property to
holding contractors, (2) revisions to FAR
52.245-17, Special Tooling, (3) disposal
of Government property, and (4)
establishing the value of Government
property for the purpose of determining
appropriate rental charges.

Claudia L. Naugle,

Executive Editor, Defense Acquisition
Regulations Directorate.

[FR Doc. 95-3221 Filed 2—-8-95; 8:45 am]
BILLING CODE 5000-04-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 424
[1.D. 082694A]

Endangered and Threatened Species;
Notice of Public Hearing On
Reclassification of Snake River Spring/
Summer Chinook Salmon and Snake
River Fall Chinook Salmon

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public hearings.

SUMMARY: On December 28, 1994, NMFS
issued a proposed rule to reclassify
Snake River spring/summer and Snake
River fall chinook salmon
(Oncorhynchus tshawytscha) as
endangered, a change from the previous
threatened status, under the Endangered
Species Act of 1973 (ESA). NMFS is
announcing two public hearings on this
proposed action.

DATES: The hearings are scheduled as
follows:

1. February 23, 1995, 7 p.m. to 9:30
p.m., Boise, ID.

2. February 24, 1995, 7 p.m. to 9:30
p.m., Portland, OR.

ADDRESSES: Comments on the proposed
rule should be sent to Garth Griffin at
Environmental and Technical Services
Division, NMFS, Northwest Region, 525
NE Oregon Street, Suite 500, Portland,
OR 97232-2737. The hearings will be
held at the following locations:

1. Boise—National Interagency Fire
Center, 3833 S. Development Ave.,
(basement of Training Center Building),
Boise, ID 83705.

2. Portland—Federal Complex, 911
NE 11th Ave., (first floor, West Side),
Portland, OR 97232.

FOR FURTHER INFORMATION CONTACT:
Garth Griffin, 503/230-5430.

SUPPLEMENTARY INFORMATION:
Department of Commerce ESA
implementing regulations state that the
Secretary of Commerce ‘““shall promptly
hold at least one public hearing if any
person so requests within 45 days of
publication of a proposed regulation to
list * * *a species” (50 CFR 424.16
(©)(3)). A public hearing on the
proposed listing provides the
opportunity for the public to give
comments and to permit an exchange of
information and opinion among
interested parties.

In response to a request by Mr. Mark
Malkoski for a public hearing, NMFS
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announces that hearings on the
proposed reclassification of Snake River
spring/summer and fall chinook salmon
will be held. The public hearings will
occur near the end of the public
comment period for the proposed rule
(February 26, 1995).

Dated: February 6, 1995.
P.A. Montanio,

Deputy Director, Office of Protected
Resources, National Marine Fisheries Service.

[FR Doc. 95-3330 Filed 2—7-95; 8:45 am]
BILLING CODE 3510-22-F
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. 94-139-1]

Receipt of Petition for Determination of
Nonregulated Status for Genetically
Engineered Cotton

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice.

SUMMARY: We are advising the public
that the Animal and Plant Health
Inspection Service has received a
petition from the Monsanto Company
seeking a determination of nonregulated
status for cotton lines genetically
engineered for insect resistance. The
petition has been submitted in
accordance with our regulations
concerning the introduction of certain
genetically engineered organisms and
products. In accordance with those
regulations, we are soliciting public
comments on whether these genetically
engineered cotton lines present a plant
pest risk.

DATES: Written comments must be
received on or before April 10, 1995.

ADDRESSES: Please send an original and
three copies of your comments to
Docket No. 94-139-1, Animal and Plant
Health Inspection Service, Policy and
Program Development, Regulatory
Analysis and Development, 4700 River
Road Unit 118, Riverdale, MD 20737—
1238. Please state that your comments
refer to Docket No. 94-139-1. A copy of
the petition and any comments received
may be inspected at USDA, room 1141,
South Building, 14th Street and
Independence Avenue SW.,
Washington, DC, between 8 a.m. and
4:30 p.m., Monday through Friday,
except holidays. Persons wishing access
to that room to inspect the petition or
comments are asked to call in advance
of visiting at (202) 690-2817.

FOR FURTHER INFORMATION CONTACT:
Dr. Keith Reding, Biotechnologist,
Animal and Plant Health Inspection
Service, Biotechnology, Biologics, and
Environmental Protection,
Biotechnology Permits, 4700 River Road
Unit 147, Riverdale, MD 20737-1237.
The telephone number for the agency
contract will change when agency
offices in Hyattsville, MD, move to
Riverdale, MD, during February.
Telephone: (301) 4367612
(Hyattsville); (301) 734-7612
(Riverdale). To obtain a copy of the
petition, contact Ms. Kay Peterson at
(301) 436-7601 (Hyattsville) or (301)
734-7601 (Riverdale).

SUPPLEMENTARY INFORMATION: The
regulations in 7 CFR part 340,
“Introduction of Organisms and
Products Altered or Produced Through
Genetic Engineering Which Are Plant
Pests or Which There Is Reason to
Believe Are Plant Pests,” regulate,
among other things, the introduction
(importation, interstate movement, or
release into the environment) of
organisms and products altered or
produced through genetic engineering
that are plant pests or that there is
reason to believe are plant pests. Such
genetically engineered organisms and
products are considered “‘regulated
articles.”

The regulation in § 340.6(a) provide
that any person may submit a petition
to the Animal and Plant Health
Inspection Service (APHIS) seeking a
determination that an article should not
be regulated under 7 CFR part 340.
Paragraphs (b) and (c) of §340.6
describe the form that a petition for
determination of nonregulated status
must take and the information that must
be included in the petition.

On November 4, 1994, APHIS
received a petition (APHIS Petition No.
94-308-01p) from the Monsanto
Company of St. Louis, MO, requesting a
determination of nonregulated status
under 7 CFR part 340 for a cotton line
designated as 531, genetically
engineered to produce an insecticidal
protein for resistance to lepidopteran
insect pests. On January 10, 1995,
Monsanto amended the petition to add
two additional lines designated as 757
and 1076. The three cotton lines, 531,
757, and 1076, are trademarked by
Monsanto as Bollagard ™ Cotton Lines.
The Monsanto petition states that the
subject cotton lines 531, 757, and 1076,

should not be regulated by APHIS
because they do not present a plant pest
risk.

As described in the petition, the
subject cotton lines were developed to
produce an insect control protein
derived from the common soil
bacterium Bacillus thuringiensis subsp.
kurstaki (Btk). This genetically
engineered insect control protein is
nearly identical (differing in only 6 of
1,178 nonessential amino acids) to one
of the proteins encoded by the crylA(c)
gene. This protein is naturally produced
by Btk and found in commercial
microbial Btk formulations registered as
pesticides with the Environmental
Protection Agency (EPA). According to
Monsanto, the protein is highly
selective in controlling such
lepidopteran cotton pests as cotton
bollworm, tobacco budworm, and pink
bollworm, and is expressed at a
consistent level in the cotton plant
throughout the growing season. The
expression of this insect control protein
is regulated by a promoter and
terminating sequence. The promotors
were either the 35S sequence derived
from the cauliflower mosaic virus or a
promoter from an alternate source.
Terminating sequences used were either
the 7S 3' non-translated region of the
soybean alpha subunit of the beta-
conglycinin gene or the E9 3' sequence
from the pea ribulose-1,5,-bisphosphate
carboxylase, small subunit (rbcS).

The subject cotton lines also contain
the nptll gene from the prokaryotic
transposon Tn5 which encodes the
enzyme neomycin phosphotransfease Il.
The expression of this gene in the
subject cotton lines is regulated by the
35S promoter, as described above, and
the nontranslated 3' region of the
nopaline synthase gene derived from the
plant pathogen Agrobacterium
tumefaciens. The expression of this
enzyme in the subject cotton lines
allows for selective growth of transgenic
plant cells on the antibiotic kanamycin
during plant tissue culture. These genes
were stably transferred into the genome
of cotton plants using A. tumefaciens-
mediated transformation utilizing a
binary, single-border plant expression
vector.

Monsanto’s cotton lines 531, 757, and
1076 are currently considered regulated
articles under the regulations in 7 CFR
part 340 because they contain gene
sequences (vectors, promoters, and
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terminators) derived from plant
pathogenic sources. In cotton growing
locations throughout the United States,
cotton line 531 was evaluated under 5
APHIS permits issued between 1991
and 1993, and cotton lines 757 and 1076
were tested under 6 APHIS permits or
notifications in 1993 and 1994. After
reviewing Monsanto’s permit
applications for field trials of cotton
lines 531, 757, and 1076, APHIS
determined that the vectors and other
elements were disarmed and that the
trials, which were conducted under
conditions of reproductive and physical
containment or isolation, would not
present a risk of plant pest introduction
or dissemination.

In the Federal Plant Pest Act, as
amended (7 U.S.C. 150aa et seq.), “plant
pest” is defined as “any living stage of:
Any insects, mites, nematodes, slugs,
snails, protozoa, or other invertebrate
animals, bacteria, fungi, other parasitic
plants or reproductive parts thereof,
viruses, or any organisms similar to or
allied with any of the foregoing, or any
infectious substances, which can
directly or indirectly injure or cause
disease or damage in any plants or parts
thereof, or any processed, manufactured
or other products of plants.” APHIS
views this definition very broadly. The
definition covers direct or indirect
injury, disease or damage not just to
agricultural crops, but also to plants in
general, for example, native species, as
well as to organisms that may be
beneficial to plants, for example,
honeybees, rhizobia, etc.

These genetically engineered cotton
lines are also currently subject to
regulation by other agencies. The EPA is
responsible for the regulation of
pesticides under the Federal Insecticide,
Fungicide, and Rodenticide Act
(FIFRA), as amended (7 U.S.C. 136 et
seq.). FIFRA requires that all pesticides,
including insecticides, be registered
prior to distribution or sale, unless
exempt by EPA regulation. Accordingly,
Monsanto has submitted to EPA an
application for a conditional registration
for a transgenic plant pesticide
containing the new active ingredient Btk
delta endotoxin protein as produced by
the crylA(c) gene and its controlling
sequences. On September 29, 1994, EPA
announced receipt of this application
(EPA File Symbol 524-UT]I) in the
Federal Register (59 FR 49663, OPP—
30373; FRL-4913-5).

Under the Federal Food, Drug, and
Cosmetic Act (21 U.S.C. 301 et seq.),
pesticides added to raw agricultural
commodities generally are considered to
be unsafe unless a tolerance or
exemption from tolerance has been
established. Foods containing unsafe

pesticides are deemed to be adulterated.
Residue tolerances for pesticides are
established by EPA under the Federal
Food, Drug, and Cosmetic Act; the Food
and Drug Administration (FDA)
enforces the tolerances set by the EPA.
Monsanto has also submitted to the EPA
a pesticide petition (PP 4F4331)
proposing to amend 40 CFR part 180 to
establish a tolerance exemption for
residues of the plant pesticide active
ingredient Btk delta endotoxin protein
as produced by the crylA(c) gene and its
controlling sequences. On September
14, 1994, EPA announced receipt of this
petition in the Federal Register (59 FR
47136-47137, PF—605; FRL-4904-7).
Consistent with the “Coordinated
Framework for Regulation of
Biotechnology” (51 FR 23302-23350,
June 26, 1986), APHIS and the EPA are
coordinating their reviews of these
genetically engineered cotton lines to
avoid duplication and assure that all
relevant issues are addressed.

The FDA published a statement of
policy on foods derived from new plant
varieties in the Federal Register on May
29, 1992 (57 FR 22984-23005). The FDA
statement of policy includes a
discussion of the FDA authority for
ensuring food safety under the Federal
Food, Drug, and Cosmetic Act, and
provides guidance to industry on the
scientific considerations associated with
the development of foods derived from
new plant varieties, including those
plants developed through the
techniques of genetic engineering.

In accordance with § 340.6(d) of the
regulations, we are publishing this
notice to inform the public that APHIS
will accept written comments regarding
the Petition for Determination of
Nonregulated Status from any interested
person for a period of 60 days from the
date of this notice. The petition and any
comments received are available for
public review, and copies of the petition
may be ordered (see the ADDRESSES
section of this notice).

After the comment period closes,
APHIS will review the data submitted
by the petitioner, all written comments
received during the comment period,
and any other relevant information.
Based on the available information,
APHIS will furnish a response to the
petitioner, either approving the petition
in whole or in part, or denying the
petition. APHIS will then publish a
notice in the Federal Register
announcing the regulatory status of
Monsanto’s genetically engineered
cotton lines and the availability of
APHIS’ written decision.

Authority: 7 U.S.C. 150aa—-150jj, 151-167,

and 1622n; 31 U.S.C. 9701; 7 CFR 2.17, 2.51,
and 371.2(c).

Done in Washington, DC, this 3rd day of
February 1995.

Terry L. Medley,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 95-3290 Filed 2-8-95; 8:45 am]
BILLING CODE 3410-34-M

[Docket 94-119-3]

Boll Weevil Control Program; Change
of Public Hearing Site

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Notice.

SUMMARY: We are advising the public
that the Animal and Plant Health
Inspection Service has changed the
location and time of one of two public
hearings scheduled to be held regarding
an environmental assessment and
preliminary finding of no significant
impact for a proposed program to
eradicate the boll weevil in the Lower
Rio Grande Valley, Texas. The hearings
were announced in a notice published
in the Federal Register on January 30,
1995. We have changed the site and
time of the second hearing in response
to requests from the public.

DATES: Two public hearings will be held
on February 16, 1995, in Weslaco, TX;
one from 1 p.m. to 5:30 p.m., the other
from 7:30 p.m. to 10:30 p.m. Pre-hearing
registration for oral participation at a
hearing may be made by mail
(postmarked on or before February 8,
1995), or at the hearing site on the date
of the hearings, beginning one hour
prior to each hearing.

ADDRESSES: The first public hearing (1
p.m. to 5:30 p.m.) will be held in the
Hoblitzelle Auditorium, Texas
Agriculture Experiment Station, 2415
East Highway 83, Weslaco, TX. The
second public hearing (7:30 p.m. to
10:30 p.m.) will be held at the Best
Western Palm Air Motor Inn, 415 South
International Boulevard (Highway
1015), Weslaco, TX. Registration for oral
participation at either hearing may be
mailed to Vicki Wickheiser,
Environmental Analysis and
Documentation, BBEP, APHIS, USDA,
Room 543, Federal Building, 6505
Belcrest Road, Hyattsville, MD 20782.
FOR FURTHER INFORMATION CONTACT:
Vicki Wickheiser at the address listed
above or by telephone at (301) 436—
8963.

SUPPLEMENTARY INFORMATION: On
January 30, 1995, the Animal and Plant
Health Inspection Service published in
the Federal Register (60 FR 5617-5618,
Docket No. 94-119-2) a notice that, in
part, announced that two public
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hearings have been scheduled for
February 16, 1995, in Weslaco, TX. The
hearings are being held to explain the
findings in an environmental
assessment (EA) prepared for a
proposed program to eradicate the boll
weevil in the Lower Rio Grande Valley
of Texas. The hearings are also intended
to provide a forum for the public to
present views and ask questions
regarding the EA.

In response to requests received from
the public, we have changed the site
and time of the second hearing. The on-
site pre-hearing registration and the
hearing itself will be held at the Best
Western Palm Air Motor Inn (see the
ADDRESSES section of this notice). The
time and place of the first hearing
remain the same as announced in the
January 30 notice (see the DATES section
of this notice).

Persons who wish to speak at either
hearing may register in advance by mail
(see the ADDRESSES section of this
notice), or in person at the hearing site.
To register by mail, individuals should
send a letter or postcard with their name
and affiliation (e.g., farm worker,
grower, or academician) and should
specify which of the hearings they wish
to attend, and the approximate length of
time needed for their presentation and
questions. On the day of the hearing,
registration at the hearing site will begin
at noon for the 1 p.m. hearing and at
6:30 p.m. for the 7:30 p.m. hearing.
Attendees who do not register in
advance will be allowed to speak after
all scheduled speakers have been heard.
We ask that anyone who reads a
statement provide two copies to the
presiding officer at the hearing. The
presiding officer may limit the time for
each presentation in order to allow
everyone wishing to speak the
opportunity to be heard.

The substance of this notice will be
published in newspapers (English and
Spanish) serving the Lower Rio Grande
Valley of Texas.

Done in Washington, DC, this 3rd day of
February 1995.

Terry L. Medley,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 95-3289 Filed 2—-8-95; 8:45 am]
BILLING CODE 3410-34-P

Forest Service

Mount St. Helens National Volcanic
Monument Boundary Modification

AGENCY: Forest Service, USDA.

ACTION: Notice of intent to modify
boundary.

SUMMARY: The Forest Service hereby
gives notice of a proposed minor
boundary modification for the Mount St.
Helens National Volcanic Monument,
Gifford Pinchot National Forest, Cowlitz
County, Washington. The Act of August
26, 1982, establishing the Monument
requires public notice of proposed
boundary changes for a 60-day period
prior to final approval by the Secretary
of Agriculture.

DATES: The 60-day notice period expires
April 10, 1995.

FOR FURTHER INFORMATION CONTACT:
Ralph Bauman, Lands Staff, Forest
Service, USDA, P.O. Box 96090,
Washington, DC 20090-6090, telephone:
(202) 205-1248; or Bruce Watson,
Assistant Lands Staff Officer, Gifford
Pinchot National Forest, P.O. Box 8944,
Vancouver, Washington 98668-8944,
telephone: (206) 750-5103.
SUPPLEMENTARY INFORMATION: In
accordance with section 1(b)(2) of the
Act of August 26, 1982 (96 Stat. 301),
establishing the Mount St. Helens
National Volcanic Monument, the
Secretary of Agriculture proposes a
minor modification of the originally
adopted boundary of the Monument.
The modification will remove
approximately 1.93 acres from the
111,500-acre Monument.

The current boundary of the
Monument follows the east-west
centerline of Section 35 to the south
right-of-way line of State Route 504. The
revision would delete a strip of land 100
feet wide containing Weyerhaeuser
Company’s access road to their lands
north of the Monument.

The purpose of this boundary change
is to recognize the newly created land
ownership pattern in the area. During
the negotiations with Weyerhaeuser
Company for the acquisition of their
property, it was agreed to exclude this
1.93 acre parcel. The acquisition of the
Weyerhaeuser Company lands was
completed in April of 1993, and a minor
modification of the boundary is
appropriate in this area.

The legal description of the boundary
change is as follows: All descriptions
are for the Willamette Meridian, Cowlitz
County, Washington.

A strip of land 100 feet wide, 50 feet on
each side of the following described
centerline, as surveyed and filed in VOL. 12
PAGE 78, Cowlitz County, Washington.
Beginning at the West ¥4 corner of section 35,
T.10 N, R. 4 E., thence S 88°—41'—06" E,
along the East-West centerline of section 35,
a distance of 2483.41 feet to the intersection
of the centerline of Weyerhaeuser road
number 3500, and the true point of
beginning; thence southerly with the
centerline of Weyerhaeuser road number
3500, S 18°—19' —24" E a distance of 290.23

feet to the beginning of a curve concave to
the West, having a radius of 247.03 feet,
thence southerly 98.67 feet along said curve
with a central angle of 22° —53' — 04" to the
end of said curve, thence S 4°—33'—40" W
a distance of 114.01 feet to the beginning of
a curve concave to the West, having a radius
of 245.21 feet, thence southwesterly 206.80
feet along said curve with a central angle of
48°—19'—21" to the end of said curve,
thence S 52°—53'—01" E a distance of 130.34
feet to the intersection with the Northerly
right of way for State Highway number 504.

Maps showing this modification are
available at the Office of the Forest
Supervisor, Gifford Pinchot National
Forest, 6926 E. Fourth Plain Blvd,
Vancouver, Washington, and at the
Office of the Monument Manager,
Chelatchie, Washington. Notice has also
been given to congressional committees
as required by the Act. A notice of final
action on this boundary revision will be
published in the Federal Register
following the 60-day period.

Dated: February 2, 1995.
Sterling J. Wilcox,
Acting Associate Deputy Chief.
[FR Doc. 95-3161 Filed 2-8-95; 8:45 am]
BILLING CODE 3410-11-M

Thompson Creek Supplemental Plan of
Operation Challis National Forest,
Custer County, Idaho

AGENCY: Forest Service, USDA.
ACTION: Notice of intent to prepare
supplemental environmental impact
statement.

SUMMARY: The USDA, Forest Service,
will prepare a supplement to the
October 1980, Environmental Impact
Statement (EIS) for the Cyprus
Thompson Creek Mine (CTC). The
Supplement will disclose the
environmental effects of a proposal
submitted by Thompson Creek Mining
Company (TCMC) to prevent, control
and treat acid rock drainage (ARD) at
the Thompson Creek Mine. The
potential for acid rock drainage was
evaluated in the 1980 EIS, however, the
predictive modeling program did not
project that acid generation would be
sufficient to cause ARD. The occurrence
of ARD is a new circumstance, relevant
to environmental concerns and bearing
on the impacts of the project, therefore,
the 1980 EIS will be supplemented to
disclose the effects of these new
circumstances. The proposal, as
submitted by CTC, identifies
modifications to the operating plan
which would eliminate or control acid
rock drainage. The modifications to the
plan would: (1) Identify and isolate
waste rock that has the potential for
ARD, (2) limit infiltration and migration
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of acid drainage within the identified
waste rock and (3) modify the tailings
disposal process by adding a pyrite
reduction system to separate the
residual pyrite from the tailings. The
pyrite concentrate would be disposed of
in a subaqueous environment where
oxidation and acid generation would be
prevented. The proposal also discusses
measures to be taken should mining
operations terminate prior to the
construction of the pyrite reduction
system outlined above. In that
circumstance, TCMC proposes to place
a cap of inert material on the tailings
embankment and impoundment to
alleviate acid generation.

There are approximately 525 acres of
patented land in the project area,
including the open pit. The remainder,
approximately 2,500 acres, is land
administered by the Challis National
Forest or the Salmon District of the
Bureau of Land Management. The mine
is located in Custer County, five miles
north of the Salmon River and 30 miles
southwest of Challis, Idaho.

The proposal to develop and
implement measures to prevent, control
and treat ARD represents both
connected or cumulative actions as
defined by the Council on
Environmental Quality (40 CFR
1508.25). The purpose of the proposal is
to continue the development of a
mineral resource while minimizing or
preventing adverse effects resulting
from ARD that were not predicted in the
1980 Thompson Creek EIS or approved
Plan of Operations. Forest Service
policy is to facilitate the orderly
exploration, development and
production of mineral resources within
the National Forest System on lands
open to these activities. At the same
time, the Forest Service is charged to
ensure that these activities are
conducted in an environmentally sound
manner, and that once completed,
reclamation of the land to a stable and
usable condition is accomplished.

This supplement to the 1980 EIS will
tier to the Challis National Forest Land
and Resource Management Plan (Forest
Plan) and Final EIS (June 1987) which
provide overall guidance of all land
management activities on the Challis
National Forest, including mineral
exploration and development. This
document also tiers to the 1980
Environmental Impact Statement for the
Thompson Creek Molybdenum Project.
DATES: Written comments and
suggestions must be submitted on or
before March 13, 1995.

ADDRESSES AND FURTHER INFORMATION:
Submit written comments and
suggestions on the proposed activities to

Liz McFarland, Project Coordinator,
Salmon and Challis National Forests,
Headquarters Building, P.O. Box 729,
Salmon, Idaho, 83467, Phone (208) 756—
5139. To be placed on the project
mailing list or for additional
information, contact the Project
Coordinator identified above.

SUPPLEMENTARY INFORMATION: The
Thompson Creek Mining Company
submitted a Supplemental Plan of
Operation for the Thompson Creek
Molybdenum Mine to the Challis
National Forest and the Salmon District
of the Bureau of Land Management in
February 1993. The Supplemental Plan
was revised in February 1994. The
Supplemental Plan was based on a
sampling program initiated in 1990 to
characterize ARD. The plan, as
proposed by TCMC is summarized as
follows:

1. Minimize the amount of water and
air coming into contact with sulfide
minerals by encapsulating waste rock
(determined to have the potential to
generate ARD) with compacted volcanic
material within the existing waste
dumps. Final reclamation of the waste
dumps would consist of shaping and
covering surfaces with materials
designed to prevent upward diffusion of
acidity, limit the infiltration of water,
protect cover materials from freeze-thaw
damage and support growth of a
vegetative cover.

2. The existing milling process would
be modified to remove a portion of the
pyrite sufficient to produce an inert
tailings. The pyrite removed would be
disposed of in areas of the
impoundment which will be saturated
with water in order to limit exposure to
oxygen. The inert tailings produced
would be placed on the embankment,
paddock and beach portion of the
tailings facility. As proposed, this
would result in approximately 140 feet
of inert tailings, by close of mine. At
final reclamation, the interior of the
impoundment area would be regraded
using inert material so that surface
drainage is directed toward the west
side of the embankment. This would
produce a free water pond near the west
side of the embankment and a minimum
10 foot layer of inert material over the
interior of the impoundment. The
remainder of the impoundment would
be covered by 140 feet of inert tails or
a low permeability soil cap or a layer of
inert fill 15 to 30 feet thick.

3. Hydrologic investigations indicate
that the pit would fill at least partially
with water when mining ends.
Hydrogeologic studies and geochemical
analyses would be conducted prior to
mine closure and appropriate measures

to preserve in-pit water quality would
be developed.

The Challis Forest Plan provides
guidance for management activities
within the potentially affected area
through its goals, objectives, standards
and guidelines, and management area
direction. The proposal would occur
within Management Areas 8 and 9.
Management in these areas emphasize
enhancement of fish and wildlife
habitat, range administration,
maintenance of water quality, timber
production and dispersed recreation. It
recognizes the potential for high-value,
locatable mineral occurrence and
probable development. It directs that
exploration, location, leasing and
development of energy and non-energy
minerals resources be coordinated with
other resources.

The decision to be made is what
should be done in relation to the
proposal submitted by TCMC: (a)
Approve the project as proposed, (b)
approve the project with mitigation
measures to address the issues, (c) deny
approval of the proposal. Under the
United States mining Laws of May 10,
1872, as amended (30 U.S.C. 22), United
States citizens and corporations have
the right to search for and develop
minerals upon public lands, including
National Forest Systems lands, open to
mineral entry. Forest Service regulations
(36 CFR 228, Subpart A) require that the
agency work with mineral operators to
minimize or eliminate adverse
environmental impacts from mineral
activities on National Forest System
lands.

The Supplement will analyze the
direct, indirect, and cumulative
environmental effects of the
alternatives. Past, present, and projected
activities on private Bureau of Land
Management and National Forest lands
will be considered. The Supplement
will disclose the analysis of site-specific
mitigation measures and their
effectiveness.

Public participation is an important
part of the analysis process (40 CFR
1501.7). Scoping activities, to date, have
included the following: Letter and
scoping document, dated 2/15/94, to
interested individuals, groups and
organizations; press release and legal
narrative in the “Challis Messenger”
and the Salmon ““Recorder-Herald,” 2/
17/94. The public is encouraged to visit
with Forest Service officials at any time
during the analysis and prior to the
decision. In addition, the Forest Service
is seeking information, comments, and
assistance from federal, state, and local
agencies and other individuals or
organizations who may be interested in
or affected by the proposed action. No
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additional public meetings are
scheduled at this time.

Comments from the public and other
agencies will be used to prepare the
Draft Supplemental EIS. The scoping
process to date has identified the
following preliminary issues:

1. What is the potential for
development of acid mine drainage and
mobilization of heavy metals from
geologic materials exposed by mining
activities?

2. How would existing mine facilities
and activities be changed to prevent,
control or treat ARD? What are the long
term maintenance requirements of these
facilities along with their predicted
long-term viability and stability and
how would bonding reflect these
changes?

3. What is the potential for adverse
impacts to water quality downstream of
project facilities due to ARD and how
would water quality be maintained and
beneficial uses protected?

4. Would fish and their habitat be
affected by ARD discharges into area
streams? What are the potential impacts
to fish species listed as threatened or
endangered under the Endangered
Species Act?

5. Would water monitoring be
adequate to detect and allow for the
correction of any water quality problems
resulting from the proposed action?

This list may be verified, expanded,
or modified based on additional scoping
for this proposal.

In order to implement the project, the
proponent, TCMC, must obtain approval
or consultation of their proposed
modification from other regulatory
agencies including the Environmental
Protection Agency (EPA), National
Marine Fisheries Service (NMFS), U.S.
Fish and Wildlife Service (USFWS),
Idaho Department of Lands (IDL), Idaho
Department of Health and Welfare
(IDHW) and the Idaho Department of
Water Resources (IDWR).
Implementation may take place through
the selection of an alternative from the
Supplemental EIS.

The Challis National Forest is the lead
agency in this environmental analysis
and Supplemental EIS. The Salmon
District office of the Bureau of Land
Management is a cooperating agency.

The Draft Supplemental EIS is
expected to be filed with the
Environmental Protection Agency (EPA)
and available for public review in late
July 1995. At that time, the EPA will
publish a Notice of Availability of the
Draft Supplemental EIS in the Federal
Register. The comment period on the
Draft Supplemental EIS will be 45 days
from the date the EPA’s notice of
availability appears in the Federal

Register. It is very important that those
interested in this proposal participate at
that time. To be most helpful, comments
on the Draft EIS should be as specific as
possible. The Final Supplemental EIS is
scheduled to be completed by
December, 1995.

The Forest Service believes, at this
stage, it is important to give reviewers
notice of several court rulings related to
public participation in the
environmental review process. First,
reviewers of draft environmental impact
statements must structure their
participation in the environmental
review of the proposal so that it is
meaningful and alerts an agency to the
reviewer’s position and contentions.
Vermont Yankee Nuclear Power Corp. v.
NRDC, 435 U.S. 519, 553 (1978). Also,
environmental objections that could be
raised at the draft environmental impact
statement stage, but that are not raised
until after completion of the final
environmental impact statement, may
be waived or dismissed by the courts.
City of Angoon v. Hodel, 803 F.2d 10186,
1022 (9th Cir. 1986) and Wisconsin
Heritages, Ind. v. Harris, 490 F. Supp.
1334, 1338 (E.D. Wis. 1980). Because of
these court rulings, it is very important
that those interested in this proposed
action participate by the close of the 45-
day comment period so that substantive
comments and objections are made
available to the Forest Service at a time
when it can meaningfully consider them
and respond to them in the final
environmental impact statement.

To assist the Forest Service in
identifying and considering issues and
concerns on the proposed action,
comments should be as specific as
possible. Reviewers may wish to refer to
the Council on Environmental Quality
Regulations for implementing the
procedural provisions of the National
Environmental Policy Act at 40 CFR
1503.3 in addressing these points.

I am the responsible official for this
environmental impact statement. My
address is Salmon and Challis National
Forests, P.O. Box 729, Salmon, ldaho
83467.

Dated: February 3, 1995.
Charles C. Wildes,
Forest Supervisor, Challis National Forest.
[FR Doc. 95-3217 Filed 2—-8-95; 8:45 am]
BILLING CODE 3410-11-M

Wildcat River Advisory Commission;
Notice of Meeting

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Wildcat River Advisory
Commission will meet at the Jackson

Town Hall in Jackson, New Hampshire,
on March 8, 1995. The purpose of the
meeting is to review the draft river
management plan for administration of
the designated Wild and Scenic Wildcat
River. The Wild and Scenic Rivers Act
requires the establishment of an
advisory commission to advise the
Secretary of Agriculture on
administration of the river. Interested
members of the public may obtain
copies of the draft plan from the Saco
Ranger District office. The public is
encouraged to attend the meeting and
may provide written comment on the
plan to the commissioners c/o the
district office.

DATES: The meeting will be held March
8, 1995, at 7:30 p.m.

ADDRESSES: The meeting will be held at
the Jackson Town Hall, Route 16B,
Jackson, New Hampshire.

Send written comments to David Pratt

111, Assistant District Ranger, Saco
Ranger District, White Mountain
National Forest, 33 Kancamagus
Highway, Conway, NH 03818.
FOR FURTHER INFORMATION CONTACT:
David Pratt Ill, Assistant District Ranger,
Saco Ranger District, (603) 447-5448.

Dated: February 1, 1995.

Rick D. Cables,

Forest Supervisor.

[FR Doc. 95-3264 Filed 2—8-95; 8:45 am]
BILLING CODE 3410-11-M

Forms Under Review by Office of
Management and Budget

February 3, 1995.

The Department of Agriculture has
submitted to OMB for review the
following proposal for the collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35) since the last list was
published. This list is grouped into new
proposals, revisions, extension, or
reinstatements. Each entry contains the
following information:

(1) Agency proposing the information
collection; (2) Title the information
collection; (3) Form numbers(s), if
applicable; (4) Who will be required or
asked to report; (5) An estimate of the
number of responses; (6) An estimate of
the total number of hours needed to
provide the information; (7) Name and
telephone number of the agency contact
person.

Questions about the items in the
listing should be directed to the agency
person named at the end of each entry.
Copies of the proposed forms and
supporting documents may be obtained
from:
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Department Clearance Officer, USDA,
OIRM, Room 404-W Admin. Bldg.,
Washington, D.C. 20250; (202) 690—
2118.

Revision

* Food and Consumer Services

Model Food Stamps, Periodic Reporting,
Notice of Late Incomplete Reporting,
Adequate Notice, Sponsored Aliens,
Duplication Participation, and
Disqualified Recipient Report

FCS-385, 386, 387, 394, 441, 442

Individuals or households; State, local
or tribal government; 111,008,185
responses; 36,964,654 hours

Patricia Maggi (703) 305-2468

« Agricultual Marketing Service

Reporting and Recordkeeping
Requirements for 7 CFR Part 29

Forms TB-87 and TB-92

Business or other for-profit; 13,414
responses; 5,569 hours

Larry L. Crabtree (202) 205-0101

Extension

« Federal Crop Insurance Corporation

Field Inspection And Claim For
Indemnity

FCI-74, FCI-74 T-P-C, FCI-63 Citrus,
and FCI-63 Raisin

Individuals or households; Farms;
40,000 responses; 10,000 hours

Bonnie L. Hart (202) 254-8393

New Collection

* Animal & Plant Health Inspection
Service

Exotic Newcastle Disease in Birds and
Poultry; Chlamydiosis in Poultry

Individuals or households; Business or
other for-profit; Farms; State, Local or
Tribal Government; 45 responses; 21
hours

Dr. Christopher M. Groocock (301) 436—
8240

« Food Safety and Inspection Service

Pathogen Reduction; Hazard Analysis
and Critical Control Points (HACCP)
Systems

Business or other for-profit; 10,662
responses; 14,371,901 hours

Lee Puricelli (202) 720-7163

Donald E. Hulcher,

Deputy Departmental Clearance Officer.

[FR Doc. 95-3284 Filed 2-8-95; 8:45 am]

BILLING CODE 3410-01-M

COMMISSION ON IMMIGRATION
REFORM

Washington, D.C. Consultations

AGENCY: U.S. Commission on
Immigration Reform.

ACTION: Announcement of commission
consultations.

This notice announces consultations
to be held by the U.S. Commission on
Immigration Reform in Washington, DC
on February 23 and February 24, 1995.
The Commission, created by Section
141 of the Immigration Act of 1990, is
mandated to review the implementation
and impact of U.S. immigration policy
and report its findings to Congress. An
interim report, U.S. Immigration Policy:
Restoring Credibility, was issued on
September 30, 1994; the final report is
due in 1997.

The consultation participants will
include the Commissioners, researchers,
government officials, representatives of
business, labor, community, ethnic, and
religious organizations, and other
interested parties. Panels on the first
day will examine labor market and
employment-based immigration issues.
The Commission seeks to gain greater
understanding of the effects of legal
immigration on the labor market, the
objectives and priorities for permanent
and temporary workers and procedures
for testing the labor market. Panels on
the second day will focus on family
reunification, including admission
priorities, categories, numbers, backlogs,
and likely future trends. Policies to be
examined include the criteria used for
determining who qualifies for family
reunification and its impact on U.S.
society and economy.

Date: February 23, 1995.

Time: 9:00 am-12:00 pm (Legal
Immigration and the Labor Market); 2:00 pm-—
5:00 pm (Temporary Workers, Labor
Certification and other means of Testing the
Labor market).

Date: February 24, 1995.

Time: 9:00 am-1:00 pm (Family
Reunification).

Address: Room 2226, Rayburn House
Office Building, Independence Avenue and
South Capitol Street, SW., Washington, DC.

For Further Information: Paul Donnelly
(202) 673-5348.

Dated: February 2, 1995.

Susan Martin,

Executive Director.

[FR Doc. 95-3166 Filed 2—-8-95; 8:45 am]
BILLING CODE 6820-97-M

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-830]

Notice of Antidumping Order:
Coumarin From the People’s Republic
of China

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.
EFFECTIVE DATE: February 9, 1995.

FOR FURTHER INFORMATION CONTACT:
David J. Goldberger or Louis Apple,
Office of Antidumping Investigations,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, N.W.,
Washington, D.C. 20230; telephone:
(202) 482-4136 or (202) 482—-1769,
respectively.

Scope of Order

The product covered by this order is
coumarin. Coumarin is an aroma
chemical with the chemical formula
CoHeO> that is also known by other
names, including 2H-1-benzopyran-2-
one, 1,2-benzopyrone, cis-o-coumaric
acid lactone, coumarinic anhydride, 2—
Oxo-1,2-benzopyran, 5,6-benzo-alpha-
pyrone, ortho-hydroxyc innamic acid
lactone, cis-ortho-coumaric acid
anhydride, and tonka bean camphor.

All forms and variations of coumarin
are included within the scope of the
order, such as coumarin in crystal, flake,
or powder form, and “crude” or
unrefined coumarin (i.e. prior to
purification or crystallization).
Excluded from the scope of this order
are ethylcoumarins (C11H1002) and
methylcoumarins (C10HgO2). Coumarin
is classifiable under subheading
2932.21.0000 of the Harmonized Tariff
Schedule of the United States (HTSUS).
Although the HTSUS subheading is
provided for convenience and customs
purposes, our written description of the
scope of this investigation is dispositive.

Antidumping Duty Order

In accordance with sections 735(a) of
the Tariff Act of 1930, as amended (‘“‘the
Act”), the Department of Commerce
(““the Department’”) made its final
determination that coumarin from the
People’s Republic of China (“‘PRC”) is
being sold at less than fair value (59 FR
66895, December 28, 1994). On
February 1, 1995, the International
Trade Commission (ITC) notified the
Department of its final determination,
pursuant to section 735(b)(1)(A)(i) of the
Act, that an industry in the United
States is materially injured by reason of
imports of the subject merchandise from
the PRC.

In addition, three ITC Commissioners
found that critical circumstances exist
with regard to such products, and three
Commissioners found that critical
circumstances do not exist with regard
to such imports from the PRC. The
Commissioners do not agree as to
whether three votes constitute an
affirmative critical circumstances
determination. There is no definition of
or limitation on the meaning of the term
“determination” in the statute or
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legislative history for purposes of the
tie-vote rule. The statute refers to
critical circumstances interchangeably
as a determination or finding. Therefore,
we conclude that Section 771(11)
applies to critical circumstances
determinations and that it is appropriate
to treat the tie vote in this case as an
affirmative critical circumstances
determination.

All unliquidated entries of coumarin
from the PRC, that are entered, or
withdrawn from warehouse, for
consumption on or after May 6, 1994,
the date 90 days prior to the publication
of the Department’s preliminary
determination, except for imports by
Jiangsu Native Import and Export
Corporation (Jiangsu Native), are liable
for the assessment of antidumping
duties. In the case of Jiangsu Native, the
effective date of suspension of
liquidation is August 4, 1994, the date
of publication of the Department’s
preliminary determination, (59 FR
39727).

In accordance with section 736(a)(1)
of the Act, the Department will direct
Customs officers to assess, upon further
advice by the administering authority,
antidumping duties equal to the amount
by which the foreign market exceeds the
United States price for all relevant
entries of coumarin from the PRC.
Customs officers must require, at the
same time as importers would normally
deposit estimated duties on this
merchandise, a cash deposit equal to the
estimated weighted-average
antidumping duty margins as noted
below. The “All Others” rate applies to
all exporters of PRC coumarin not
specifically listed below.

The ad valorem weighted-average
dumping margins are as follows:

Weighted-
Manufacturer/pro- average Critical cir-
ducer/exporter margin cumstances
percentage
Jiangsu Native 15.04 | Negative.
Produce I/E
Corp.
Tianjin Native 50.35 | Affirmative.
Produce I/E
Corp.
All others ............. 160.80 | Affirmative.

This notice constitutes the
antidumping duty order with respect to
coumarin from the PRC. Interested
parties may contact the Central Records
Unit, Room B-099 of the Main
Commerce Building, for copies of an
updated list of antidumping duty orders
currently in effect.

This order is published in accordance
with section 736(a) of the Act and 19
CFR 353.21.

Dated: February 6, 1995.
Susan G. Esserman,

Assistant Secretary for Import
Administration.

[FR Doc. 95-3329 Filed 2-8-95; 8:45 am]
BILLING CODE 3510-DS-P

National Oceanic and Atmospheric
Administration

[1.D. 020295A]

Endangered Species; Permits

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of receipt of two
applications for scientific research
permits (P45Q and P770#69) and receipt
of an application for modification 1 to
scientific research permit 914
(P770#67).

Notice is hereby given that the
National Biological Survey in Corvallis,
OR (NBS) and the Northwest Fisheries
Science Center, NMFS in Seattle, WA
(NWFSC) have applied in due form for
scientific research permits (P45Q and
P770#69) and that the Northwest
Fisheries Science Center, NMFS in
Seattle, WA (NWFSC) has applied in
due form for Modification 1 to scientific
research Permit 914 (P770#67) to take
listed species as authorized by the
Endangered Species Act of 1973 (ESA)
(16 U.S.C. 1531-1543) and the NMFS
regulations governing listed fish and
wildlife permits (50 CFR parts 217-227).

NBS requests authorization for a
lethal take of juvenile, endangered,
naturally produced Snake River spring/
summer chinook salmon (Oncorhynchus
tshawytscha) as part of a study designed
to compare the physiological responses
of wild chinook smolts with hatchery-
produced chinook smolts when
subjected to the bypass and collection
facility at Lower Granite Dam on the
Lower Snake River in Washington. A
comparison of the physiological
responses of wild and hatchery-
produced chinook smolts may indicate
what aspects of bypass and collection
for downriver transportation past
hydropower projects are most stressful
to wild listed fish. The requested
duration of the permit is April 15 to
June 30, 1995.

NWFSC requests a permit to conduct
research with a take of the following
endangered species: Juvenile Snake
River sockeye salmon (Oncorhynchus
nerka), juvenile, naturally produced and
artificially propagated, Snake River
spring/summer chinook salmon
(Oncorhynchus tshawytscha), and

juvenile Snake River fall chinook
salmon (Oncorhynchus tshawytscha).
NWFSC will capture, handle, and tag
subyearling, endangered, fall chinook
salmon at McNary Dam on the Columbia
River as part of a study comparing the
adult recoveries of run-of-river
subyearling chinook salmon subjected
to transport past hydropower dams
versus those migrating inriver under as
favorable passage conditions as

possible. The other two listed species
will be captured and handled incidental
to the research. NWFSC will capture,
handle, and tag the subyearling fish
from June 15 to September 15 during
each of 3 separate years, not necessarily
in succession. The requested duration of
the permit is 5 years.

Permit 914 authorizes NWFSC to
capture, handle, and release juvenile,
endangered, naturally produced and
artificially propagated Snake River
spring/summer chinook salmon
(Oncorhynchus tshawytscha) and
juvenile, endangered, Snake River fall
chinook salmon (Oncorhynchus
tshawytscha) as part of a study to assess
the incidence of gas bubble disease
(GBD) in selected aquatic biota of the
Columbia River Basin during episodes
of high spill volumes at Ice Harbor Dam
on the Snake River and Bonneville Dam
on the Columbia River in the Pacific
Northwest. For Modification 1, NWFSC
requests an increase in the take of the
two listed species already authorized to
be taken and authorization to capture,
handle, and release juvenile,
endangered, Snake River sockeye
salmon (Oncorhynchus nerka) to carry
out a new study objective. The purpose
of the new objective is to compare the
prevalence of signs of GBD in juvenile
salmonids collected from the reservoir
and tailrace of Ice Harbor Dam on the
Snake River and the reservoir of McNary
Dam on the Columbia River with the
prevalence of signs of GBD in fish
examined by Fish Passage Center Smolt
Monitoring Program personnel at the
same two dams. The requested duration
for the new study objective is from April
15 to June 15, 1995. Permit 914 expires
on December 31, 1998.

Written data or views, or requests for
a public hearing on this application
should be submitted to the Chief,
Endangered Species Division, Office of
Protected Resources, F/PR8, NMFS,
1315 East-West Highway, Silver Spring,
MD 20910-3226, within 30 days of the
publication of this notice. Those
individuals requesting a hearing should
set out the specific reasons why a
hearing on this particular application
would be appropriate. The holding of
such hearing is at the discretion of the
Assistant Administrator for Fisheries,
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NOAA. All statements and opinions
contained in this application summary
are those of the applicant and do not
necessarily reflect the views of NMFS.

Documents submitted in connection
with the above application are available
for review by interested persons in the
following offices by appointment:

Office of Protected Resources, NMFS,
NOAA, 1315 East-West Highway, Silver
Spring, MD 20910-3226 (301-713—
1401); and

Environmental and Technical
Services Division, NMFS, NOAA, 525
North East Oregon St., Suite 500,
Portland, OR 97232 (503-230-5400).

Dated: February 3, 1995.
Patricia A. Montanio,

Acting Deputy Director, Office of Protected
Resources, National Marine Fisheries Service.

[FR Doc. 95-3214 Filed 2—-8-95; 8:45 am]
BILLING CODE 3510-22-F

[1.D. 012695A]

Endangered Species; Permits

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Issuance of Permit 942 to Jane
Provancha (P576).

On December 16, 1994, notice was
published (59 FR 65016) that an
application had been filed by Jane
Provancha of the Biomedical Operations
and Research Office of Kennedy Space
Center (P576) to take listed green and
loggerhead sea turtles (Chelonia mydas
and Caretta caretta), to determine
population and distribution trends in
Mosquito Lagoon, FL, as authorized by
the Endangered Species Act of 1973
(ESA) (16 U.S.C. 1531-1543) and the
NMFS regulations governing listed fish
and wildlife permits (50 CFR parts 217-
222).

Notice is hereby given that on
February 3, 1995, as authorized by the
provisions of the ESA, NMFS issued
Permit No. 942 for the above taking,
subject to certain conditions set forth
therein.

Issuance of this permit, as required by
the ESA, was based on a finding that
such permit: (1) Was applied for in good
faith; (2) will not operate to the
disadvantage of the listed species which
are the subject of this permit; (3) is
consistent with the purposes and
policies set forth in section 2 of the
ESA. This permit was also issued in
accordance with and is subject to parts
217-222 of Title 50 CFR, the NMFS
regulations governing listed species
permits.

The application, permit, and
supporting documentation are available
for review by interested persons in the
following offices, by appointment:

Office of Protected Resources, NMFS,
1335 East-West Highway, Silver Spring,
MD 20910-3226 (301-713-1401); and

Southeast Region, NMFS, NOAA,
9721 Executive Center Drive, St.
Petersburg, FL 33702-2432 (813-893-
3141).

Dated: February 3, 1995.
Patricia A. Montanio,

Acting Director, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. 95-3216 Filed 2-8-95; 8:45 am]
BILLING CODE 3510-22-F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service
[1.D. 121294B]

Marine Mammals

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce; and Fish and Wildlife
Service (FSW), Interior.

ACTION: Issuance of scientific research
permit no. 938 (P368D).

SUMMARY: Notice is hereby given that
Moss Landing Marine Laboratories, P.O.
Box 450, Moss Landing, CA 95039—
0450, (Principal Investigators: Drs.
James T. Harvey, Daniel P. Costa, John
Calambokidis, and Ms. Dawn Goley) has
been issued a permit to take marine
mammals for purposes of scientific
research.

ADDRESSES: The permit and related
documents are available for review
upon written request or by appointment,
in the following offices:

Chief, Permits Division, Office of
Protected Resources, NMFS, 1315 East-
West Highway, Room 13130, Silver
Spring, MD 20910 (301/713-2289); and

Director, Southwest Region, NMFS,
501 W. Ocean Boulevard, Long Beach,
CA 90802-4213 (310/980-4047).

SUPPLEMENTARY INFORMATION: On
October 11, 1994, notice was published
in the Federal Register (59 FR 51418)
that a request for a scientific research
permit to take several species of marine
mammals had been submitted by the
above-named organization and
individuals. The requested permit has
been issued under the authority of the

Marine Mammal Protection Act of 1972,
as amended (16 U.S.C. 1361 et seq.), the
Regulations Governing the Taking and
Importing of Marine Mammals (50 CFR
part 216), the Endangered Species Act of
1973, as amended (ESA) (16 U.S.C. 1531
et seq.), the Regulations Governing the
Taking, Importing, and Exporting of
Endangered Fish and Wildlife (50 CFR
part 222), the Fur Seal Act of 1966, as
amended (16 U.S.C. 1151 et seq.), and
fur seal regulations at 50 CFR part 215.

Issuance of this permit, as required by
the ESA, was based on a finding that
such permit: (1) Was applied for in good
faith; (2) will not operate to the
disadvantage of the endangered species
which is the subject of this permit; and
(3) is consistent with the purposes and
policies set forth in section 2 of the
ESA.

Dated: February 2, 1995.
William W. Fox, Jr.,
Director, Office of Protected Resources,
National Marine Fisheries Service.
Dated: February 2, 1995.
Margaret Tieger,

Acting Chief, Branch of Permits, Office of
Management Authority, U.S. Fish and
Wildlife Service.

[FR Doc. 95-3215 Filed 2—-8-95; 8:45 am]
BILLING CODE 3510-22-F

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Amendment of Coverage for Import
Limits and Visa and Certification
Requirements for Certain Part-
Categories Produced or Manufactured
in Various Countries

February 6, 1995.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner of Customs amending
coverage for import limits and visa and
certification requirements.

EFFECTIVE DATE: February 7, 1995.

FOR FURTHER INFORMATION CONTACT: Lori
E. Goldberg, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 482-3400.

SUPPLEMENTARY INFORMATION:

Authority: Executive Order 11651 of March
3, 1972, as amended; section 204 of the
Agricultural Act of 1956, as amended (7
U.S.C. 1854).

To facilitate implementation of the
bilateral textile agreements and export
visa arrangements based upon the
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Harmonized Tariff Schedule (HTS), for
goods imported into the United States
on or after January 1, 1995, the coverage
of certain part-categories is being
amended in all monitoring data, import
limits and visa and certification
arrangements for countries with these
part-categories.

The attached directive contains HTS
numbers which were published in the
1995 Harmonized Tariff Schedule.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 59 FR 65531,
published on December 20, 1994).

Rita D. Hayes,

Chairman, Committee for the Implementation
of Textile Agreements.

Committee for the Implementation of Textile
Agreements

February 6, 1995.

Commissioner of Customs,
Department of the Treasury, Washington, DC
20229.

Dear Commissioner: This directive
amends, but does not cancel, all monitoring
and import control directives issued to you
by the Chairman, Committee for the
Implementation of Textile Agreements which
include cotton, wool, man-made fiber, silk
blend and other vegetable fiber textile
products produced or manufactured in
various countries and imported into the
United States on or after January 1, 1995.

Also, this directive amends, but does not
cancel, all directives establishing visa
requirements for all countries for which visa
arrangements are in place with the United
States Government.

Effective on February 7, 1995, you are
directed to make the changes shown below
for all countries with the following part-
categories. These changes also shall be made
for all countries with these part-categories
included in their visa and certification
arrangement. These changes are effective for
goods imported into the United States on or
after January 1, 1995.

Category

Obsolete
number

New number

Category

Obsolete
number

New number

Category

Obsolete
number

New number

340-0
341-0O(other
than 341-

6105.90.3010
6110.90.0068
6105.90.3010
6110.90.0068
6106.90.2010
6110.90.0070
6117.90.0022
6106.90.2010
6110.90.0070
6117.90.0022
6205.90.2010

6217.90.0003
6103.19.4020
6103.49.3010
6113.00.0038

6105.90.8010
6110.90.9068
6105.90.8010
6110.90.9068
6106.90.2510
6110.90.9070
6117.90.9020
6106.90.2510
6110.90.9070
6117.90.9020
6205.90.3010

6217.90.9003
6103.19.9020
6103.49.8010
6113.00.9038

359(1) .......

360-O(other
than 360—

438-0(other
than 438—

Visa) ..........

6203.19.4020
6203.49.3020
6210.40.2033
6211.20.3010
6203.19.4020
6203.49.3020
6210.40.2033
6211.20.3010
6104.19.2030
6104.69.3022
6113.00.0042
6117.90.0042
6204.19.3030
6204.69.3010
6210.50.2033
6211.20.6010
6217.90.0050
6204.19.3030
6204.69.3010
6210.50.2033
6211.20.6010
6217.90.0050

6103.49.3034
6104.69.3010
6211.11.2010
6211.11.2020
6211.12.3003
6211.12.3005
6103.19.4030
6104.19.2040
6110.90.0044
6110.90.0046
6203.19.4030
6204.19.3040
6302.21.1010
6302.21.1020
6302.21.2010
6302.21.2020
6302.31.1010
6302.31.1020
6302.31.2010
6302.31.2020

6302.21.1050

6302.21.2050

6302.31.1050

6302.31.2050

6106.90.2020
6109.90.2035
6110.90.0074

6105.90.3020
6110.90.0072
6117.90.0023
6205.90.2020
6103.19.4040

5701.10.2010
5701.10.2090
6201.19.0030
6201.99.0031
6210.20.1020

6203.19.9020
6203.49.8020
6210.40.9033
6211.20.3810
6203.19.9020
6203.49.8020
6210.40.9033
6211.20.3810
6104.19.8030
6104.69.8022
6113.00.9042
6117.90.9060
6204.19.8030
6204.69.6010
6210.50.9060
6211.20.6810
6217.90.9050
6204.19.8030
6204.69.6010
6210.50.9060
6211.20.6810
6217.90.9050

6103.49.8034
6104.69.8010
6211.11.8010
6211.11.8020
6211.12.8010
6211.12.8020
6103.19.9030
6104.19.8040
6110.90.9044
6110.90.9046
6203.19.9030
6204.19.8040
6302.21.3010
6302.21.5010
6302.21.7010
6302.21.9010
6302.31.3010
6302.31.5010
6302.31.7010
6302.31.9010

6302.21.3030

and
6302.21.5030
6302.21.7030

and
6302.21.9030
6302.31.3030

and
6302.31.5030
6302.31.7030

and
6302.31.9030
6106.90.2520
6109.90.8020
6110.90.9074

6105.90.8020
6110.90.9072
6117.90.9025
6205.90.3020
6103.19.9040

5701.10.4000
5701.10.9000
6201.19.9030
6201.99.9030
6210.20.5000

640-0O(other
than 640—

641-O(other
than 641—

knit)

knit)

659(1)

845(2) ..

846(1) ..

6210.40.1020
6211.20.2030
6101.90.0030
6113.00.0025
6105.90.3030
6110.90.0076
6106.90.2030
6110.90.0078
6117.90.0026

6205.90.2030
6205.90.2030

6217.90.0010
6103.19.4050
6203.19.4050
6104.19.2060
6204.19.3060
6103.49.3014
6113.00.0044

6203.49.3030
6210.40.1035
6211.20.3030
6103.49.3014
6113.00.0044
6203.49.3030
6210.40.1035
6211.20.3030
6203.49.3030
6210.40.1035
6211.20.3030
6104.69.3026
6113.00.0052
6117.90.0046

6204.69.3030
6210.50.1035
6211.20.6030
6217.90.0060
6104.69.3026
6113.00.0052
6117.90.0046
6204.69.3030
6210.50.1035
6211.20.6030
6217.90.0060
6204.69.3030
6210.50.1035
6211.20.6030
6217.90.0060

6103.49.3038
6104.69.3014
6210.10.4015
6110.90.0052
6110.90.0054
6110.90.0024
6110.90.0042
6117.90.0021
6110.90.0022
6110.90.0040
6110.90.0020
6110.90.0038
6117.90.0018
6110.90.0018
6110.90.0036
6103.49.3017

and
6103.49.3024

6210.40.5020
6211.20.2820
6101.90.9030
6113.00.9025
6105.90.8030
6110.90.9076
6106.90.2530
6110.90.9078
6117.90.9030

6205.90.3030
6205.90.3030

6217.90.9010
6103.19.9050
6203.19.9050
6104.19.8060
6204.19.8060
6103.49.8014
6113.00.9044

6203.49.8030
6210.40.5030
6211.20.3820
6103.49.8014
6113.00.9044
6203.49.8030
6210.40.5030
6211.20.3820
6203.49.8030
6210.40.5030
6211.20.3820
6104.69.8026
6113.00.9052
6117.90.9070

6204.69.6030
6210.50.5035
6211.20.6820
6217.90.9060
6104.69.8026
6113.00.9052
6117.90.9070
6204.69.6030
6210.50.5035
6211.20.6820
6217.90.9060
6204.69.6030
6210.50.5035
6211.20.6820
6217.90.9060

6103.49.8038
6104.69.8014
6210.10.9010
6110.90.9052
6110.90.9054
6110.90.9024
6110.90.9042
6117.90.9015
6110.90.9022
6110.90.9040
6110.90.9020
6110.90.9038

6110.90.9018
6110.90.9036
6103.49.8024
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Category

Obsolete
number

New number

6104.69.3034

and
6104.69.3038
6117.90.0051
6203.49.3040

and
6203.49.3045
6204.69.3052
6211.20.3040
6211.20.6040
6211.39.0040
6211.49.0040
6217.90.0070

6104.69.8038

6117.90.9075
6203.49.8045

6204.69.6040
6211.20.3830
6211.20.6830
6211.39.9030
6211.49.9030
6217.90.9070

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception to the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,

Rita D. Hayes,

Chairman, Committee for the Implementation
of Textile Agreements.

[FR Doc. 95-3304 Filed 2—-8-95; 8:45 am]

BILLING CODE 3510-DR-F

CORPORATION FOR NATIONAL AND
COMMUNITY SERVICE

AmeriCorps*USA State and National
Direct, Availability of Funds

AGENCY: Corporation for National and
Community Service

ACTION: Notice of availability of funds.

SUMMARY: The Corporation for National
Service announces the availability of
approximately $160 million to support
new and renewal grants to States, the
District of Columbia, and Puerto Rico,
through Corporation approved State
Commissions, Alternative
Administrative Entities (AAES), or
Transitional Entities (TEs).
Approximately $80 million will support
new and renewal grants through a
population-based formula. Additionally,
up to $80 million in program funds are

available to States to support new and
renewal grants on a competitive basis.

The Corporation also announces the
availability of approximately $19
million to support new competitive
program grants to national nonprofits,
professional corps, Federal agencies,
and programs operating in more than
one state through the national direct
competition. Approximately $55 million
is also available through the national
direct competition to support renewal
and expansion grants.

The Corporation published in the
Federal Register on October 27, 1994,
and January 10, 1995, notices describing
proposed changes to Corporation grant-
making guidelines, policies and
priorities for 1995 and inviting
comments with regard to three of its
main programs: AmeriCorps*USA,
Learn & Serve America K-12, and Learn
& Serve America Higher Education. The
proposed changes applied to the FY
1995 grant cycle and were non-
regulatory in nature. In response to
those notices, the Corporation received
comments from over 50 organizations
and agencies, including states, primary
and secondary schools, institutions of
higher education, community-based
organizations, federal agencies and non-
profit organizations. The second section
of this notice will address these
comments.

DATES: All AmeriCorps*USA State
applications must be received by 3:30
p.m., Daylight Savings Time, May 1,
1995, to be eligible. Applicants for new
AmeriCorps*USA National Direct grants
must be received by 3:30 p.m., Daylight
Savings Time, May 9, 1995, to be
eligible. Applications for renewal and
expansion of existing AmeriCorps*USA
National Direct grants must be received
by 3:30 p.m., Daylight Savings Time,
April 18, 1995, to be eligible.
ADDRESSES: Applications for
AmeriCorps*USA State should be
submitted to The Corporation for
National Service, AmeriCorps State, 9th

Floor, Box AS, 1201 New York Ave.
N.W., Washington, D.C., 20525.
Facsimiles will not be accepted.
Applications for AmeriCorps*USA
National Direct should be submitted to
The Corporation for National Service,
AmeriCorps Direct, 9th Floor, Box AD,
1201 New York Ave. N.W., Washington,
D.C., 20525. Facsimiles will not be
accepted.

FOR FURTHER INFORMATION CONTACT:
Persons who have questions about the
AmeriCorps*USA State application
process may call or write the State
Commission office in their state or the
Corporation for National Service,
AmeriCorps State, 1201 New York Ave.
N.W., Washington, D.C., 20525. Phone:
(202) 606-5000, ext. 474; TTD: (202)
565-2799. Persons who wish to receive
an AmeriCorps*USA State application
should contact the State Commission
office in their state.

Persons who have questions about the
AmeriCorps*USA National Direct
application process, or who wish to
receive a National Direct application,
may call or write the Corporation for
National Service, AmeriCorps Direct,
1201 New York Ave. N.W., Washington,
D.C., 20525. Phone: (202) 606-5000, ext.
474; TTD: (202) 565-2799.

SUPPLEMENTARY INFORMATION:
I. Availability of Funds

1. AmeriCorps*USA State

Approximately $80 million in
program funds are available for new and
renewal grants to States through the
population-based formula allotment and
approximately $80 million in program
funds are available to States on a
competitive basis for renewals and new
grants. The following chart details the
amount of funding that each State is
eligible to apply for under the
population-based formula allotment.
The chart also details the number of
programs that a State may submit under
the competitive funding:

New Total
State ;g{:#élgt Sn;%l(l)rsitt?te competitive competitive

submission * submissions 2
AlBDAMA .. $1,263,352 | eeviiieeeiiiees 6 7
Alaska 181,554 $118,446 4 5
Arkansas 734,472 | oo, 6 6
Y 0] - USSR UPSUR 1,220,307 5 7
California .... 9,412,178 10 17
Colorado ........ 1,094,713 5 6
Connecticut .... 980,801 5 6
DEIAWAIE ...ttt e e e e e e e aaeeaan 211,523 5 5
2 USSR 170,744 4 5
Florida ......... 4,178,254 8 10
Georgia 2,112,778 6 8
Hawaii ......... 352,931 4 5
Idaho ........... 339,296 5 5
1T o SRS 3,519,164 6 9
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New Total
State ;:Iﬁ)rt?%lgr?t Sn;ﬁl(l)rsittste competitive competitive

submission * submissions 2
[ To [T T - OSSR PUPPRRN 1,722,505 7 7
lowa ...... 847,243 6 6
Kansas 764,830 2 6
KENTUCKY ..ttt et et e e st e e e sntae e e snaeeeestneeeene 1,145,965 4 6
[ 0T 0 1= U = PSSP PPRRR 1,292,187 6 7
Maine ....... 371,391 5 5
Maryland 1,499,167 4 7
MASSACNUSELLS ....vvviiiiiiiiiiiii et e et e e e s et e e e e e e st e e e e e s eebarreeeeeeaan 1,809,063 5 7
MICRIGAN ..ttt e e e s srne e et 2,843,698 8 9
Minnesota ... 1,367,705 4 7
Mississippi .. 799,287 6 6
IMISSOUIT veeieeeieeititee et e e et e e et e e e e e et e e e e e e s st b e e e e e e e e e snabaaeeeeeseebarreeeaeenas 1,580,432 5 7
Montana 256,350 4 5
Nebraska . 485,978 6 6
Nevada ................. 436,319 6 6
NEW HAMPSNIIE ..eiiiiiiiiiiiee et et e e e e e s snnaeeenes 340,430 4 5
New Jersey 2,366,895 6 8
New Mexico 495,160 5 6
New York ........... 5,440,870 9 12
(N[ g IO T o] 10 F- NS PP SOPPPPPT 2,117,120 6 8
[ Lo g T 71 (o ] - SRR PPRRR 191,051 5 5
Ohio ............ 3,324,643 7 9
Oklahoma 975,655 6 6
[ (=T [0 o PR PPPT TP 924,184 5 6
PENNSYIVANIA ....eeiiiiiiie e 3,609,179 7 10
Puerto Rico ..... 1,072,107 6 6
Rhode Island 298,487 3 5
SOULh CarOliNA ....ccvvvieeeee e e e e e e et r e e e e e e s eaaraeeeas 1,097,210 5 6
SOULN DAKOTA ....cocieiiiiiiee et e e e e e e et e e e e e e e nnnrreeeas 215,958 5 5
Tennessee .. 1,549,768 5 7
Texas ....... 5,503,497 7 12
(0] 2= L IR TSP SOPPPPPPR 571,347 6 6
VBIMNIONT Leeittiitiititiitittb bbb e n s s e e e e e e e n e e s e e e e e e e e e e eaeeaeaeas 173,748 4 5
Virginia ........ 1,961,907 7 7
Washington . 1,600,032 6 7
WESE VIFGINIA evveeiiiieeeiiie e ciiee ettt e e e e e s e e e e e ssbe e e enbeeesnneeeesnneas 545,619 6 3
WISCONSIN ..eiiiiiieie et e st e e e e s e e e e e eessaabeeeaeeesentanaaaeeeennnnnes 1,521,744 7 7
VWVYOIMING ittt ettt ettt et et 142,536 4 5

1This column reflects the maximum number of new programs a State may submit in their competitive application and does not include re-

quests for renewals. However, States may substitute a new program if they decide not to submit a currently funded program for renewal.
2This column reflects the total number of programs, both new and renewal, that a State may submit under the competitive funding.

The Corporation has limited the
number of programs a State may include
in its application for competitive
funding to five, plus an additional
program for each full percentage point
of the total State population (rounded to
the nearest full percentage point) that
State contains.

Approximately $4 million has been
set aside from the formula funds for
child care. This amount will be
allocated to States on a formula basis,
and paid directly as needed to the
National Association for Child Care
Resource and Referral Agencies
(NACCRRA), the Corporations national
grantee to cover child care costs, up to
the States designated formula amount.
Amounts from this fund which are not
needed by the State for child care will
be given to the State for other approved
program costs.

For 1995, the Corporation is
committed to renewing 1994 grants, if
those programs meet quality standards.

Renewal applications may request year-
two funding to expand programs or to
continue the same program as in year
one. If an expansion request exceeds
25% of the year-one budget, the portion
that exceeds 25% must be submitted as
a new application following new
application instructions. Given this
commitment to renewals, the
Corporation expects that the majority of
the program funds available will be
used for renewal grants. Program funds
not committed for renewals will be
made available to States for new grants
in both the formula and competitive
funding streams.

The Corporation is committed to
supporting only high quality
AmeriCorps programs, and formula
allotments are not an entitlement for
States. Program quality will be the most
important criteria for considering both
renewal requests and support for new
programs. The Corporation’s
requirements for AmeriCorps are set

forth in the Corporation’s regulations
and in the applications. In addition to
being thoroughly familiar with the
regulations, prospective applicants
should read the application carefully
because, in some cases, more specific
information is provided there. The
requirements apply to all programs that
submit applications to States for
funding. The regulations for
AmeriCorps programs were published
in the Federal Register on March 23,
1994 (45 CFR Parts 2510, 2513, et al.)
and are available at your public library.
You may also refer to the Principles for
High Quality National Service Programs
which includes program examples. For
copies, contact the Corporation at (202)
606-5000, x474.

2. AmeriCorps*USA National Direct

Approximately $19 million is
available for new competitive program
grants and approximately $55 million is
available to support renewal and
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expansion grants, through the national
direct competition. National nonprofits,
Federal agencies, professional corps
programs, and multi-state programs are
eligible to apply directly to the
Corporation for these funds. This allows
the Corporation to fund multi-state and
multi-site programs that are national in
scope and build on existing networks of
youth and service programs. Eligible
applicants may apply for operating
funds to establish AmeriCorps*USA
programs, or for education awards only.

1. AmeriCorps*USA State and
National Direct Grant Applications
Guidelines

1. 1995 Issue Area Priorities

The Corporation received a number of
comments suggesting changes to the
1995 priorities. Specifically, several
comments expressed concern that an
“urban bias” existed in the environment
priority. Because that was not the
Corporation’s intent, we have revised
the priority to read as follows:
“Community/Neighborhood
Environment—Initiate innovative
programs in low-income areas that
promote sustainable communities by
reducing environmental risks and
conserving natural resources.” By
changing the phrase “low-income
neighborhoods” to “low-income areas”
and by adding the word “community,”
the priority has been broadened to
encompass rural environments and
communities.

Other comments suggested that the
Corporation include homelessness,
health care, and/or adult literacy as a
priority. The Corporation declined to
add these as priorities because these
issues were adequately addressed by
1994 programs, with many of these
programs expected to be funded in 1995
as renewal programs. In addition,
homelessness is an AmeriCorps*VISTA
priority for 1995, approximately 15% of
AmeriCorps*VISTA are doing health
care projects, and approximately 25% of
AmeriCorps*VISTA are doing adult
literacy projects. A number of comments
opposed the establishment of new
priorities for the 1995 grant cycle and
requested that the Corporation retain the
1994 priorities or allow programs to
apply under either the 1994 or the 1995
priorities. The Corporation considered
these comments but declined to make
changes. The 1995 priorities were
chosen because they address issues and
needs that the Corporation believes
were underrepresented in the 1994 grant
competition. Programs funded in 1994
may continue to address areas covered
by the 1994 priorities and need not
change their focus to meet new

priorities. However, new programs will
be required to apply using the new 1995
priorities.

2. Grant Timeline

The Corporation received a number of
comments suggesting that the
application deadlines were too short,
and that such short time lines would
adversely affect the quality of the
proposals submitted to the Corporation.
Accordingly, the Corporation has
extended the application due dates as
far as possible and published the new
dates in the January 23, 1995 Federal
Register. For purposes of the
AmeriCorps*USA State grant
competition, May 1, 1995 is the new
due date for the renewals and new
applications. For purposes of the
AmeriCorps*USA National Direct grant
competition, new applications are due
on May 9, 1995, and renewal and
expansion applications are due on April
18, 1995.

3. Program Expansion

The Corporation initially proposed
that an AmeriCorps*USA State program
requesting expansion exceeding 25% of
the year-one budget or expansion to
base the program in two different cities
would be considered a new program
and would not receive a priority. In
response to public comments, the
Corporation has amended its language
on this policy to clarify that if a program
wants to expand beyond 25% of their
year-one budget, only that portion that
exceeds 25% must be submitted as a
new application, following new
application instructions. The
Corporation’s desire to moderate
expansion remains for three reasons: (1)
to stress quality before quantity, (2) to
create a solid base for future replication,
and (3) to ensure, because of the limited
funds available to the Corporation, that
funds remain to support programs that
meet 1995 priorities.

The rule for AmeriCorps*USA Direct
is similar to rule for AmeriCorps*USA
State with one exception. Programs may
expand up to 25% of their year-one
budget or $500,000, which ever is
greater. Only that portion that exceeds
25% or $500,000 must be submitted as
a new application, following new
application instructions.

4. Conversion of Planning Grants to
Operating Grants

Several comments requested
clarification of the Corporations policy
on converting planning grants to
operating grants. The Corporation, in
the October 27, 1994 Federal Register,
had proposed the following language:
“The Corporation is recommending that

State Commissions give priority to
converting formula-funded planning
grants to operational programs over new
applications, if the proposals meet
quality standards.” In order to give
greater clarity, the Corporation has
amended the language to read as
follows:

The Corporation recommends that
State Commissions give a priority for
funding to converting planning grants to
operating programs. As in all other
cases, this preference should apply only
if the programs meet quality standards.
The Corporation will consider these as
new applications, and they will be
evaluated by peer review panels. If they
meet quality standards, they will receive
preference over other new applications.
Because they were approved under 1994
priorities, those planning grants that the
state submits in the competitive pool
may choose to meet 1994 or 1995
priorities. However, the Corporation
strongly urges that both formula and
competitive proposals meet 1995
priorities.

The changes allow flexibility for
planning grants to apply under either
the 1994 or the 1995 priorities and gives
them preference over new applications.

5. Concentration

A number of comments recommended
that the Corporation revise its policy on
concentration, stating that the language
initially proposed in the Federal
Register discriminated against rural
areas and was overly prescriptive. The
preference for concentration is designed
to achieve significant impacts from
direct service activities, to create a
strong sense of national identity with
AmeriCorps, and to be cost-effective; it
was never intended to be discriminatory
or overly prescriptive. Accordingly, the
language has been clarified as follows:
“The Corporation is seeking
applications that focus activities within
a limited number of priorities and have
a more narrow geographic focus or
placement strategy. * * * This
preference is not intended to discourage
comprehensive approaches to
community problem-solving or to
discourage programs in rural areas.

* * *|n addition, programs can bring
AmeriCorps Members together for
training and service and can define
program size to be consistent with the
community.” In other words, the
Corporation has left it up to the
applicant to define ‘““community.” For
example, if the community is a rural
one, then ““concentration of Members”
can be defined in proportion to the rural
area. In addition, while the Corporation
does not object to individual placement
per se, it funded a disproportionate
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number of individual placement models
in 1994 and, for this grant cycle,
discourages programs that place
AmeriCorps Members individually
across many organizations without
providing opportunities for them to
meet, share experiences and reflection,
and learn from one another to better
understand the collective impact they
have on their community.

6. Localities for Concentration

A number of comments recommended
that the Corporation retain the policy of
providing special consideration for
projects in areas that are
environmentally distressed or adversely
affected by Federal actions related to the
management of Federal lands resulting
in significant regional job losses and
economic dislocation. Accordingly, the
Corporation has adopted language to
this end. “If empowerment zones and
enterprise communities have been
officially designated by HUD by
February 28, 1995, the Corporation will
give preference to applicants who
propose to sponsor AmeriCorps service
activities in those areas. The
Corporation will also give preference to
areas impacted by military downsizing.
HUD has officially designated
empowerment zones and enterprise
communities. Programs proposing to
operate in these areas will receive a
preference.

7. Special Consideration for Past
Corporation-Funded Programs

Several comments requested a change
in Corporation policy regarding special
consideration for past Corporation
funded programs. The comments
suggested that the Corporation allow the
programs to apply as renewals and not
new applicants, and that the
Corporation waive the 15% local match.
The Corporation has declined to make
these changes. Accordingly, the policy
reads as follows:

The following programs were funded
previously, but are no longer eligible to
apply directly to the Corporation. If
these programs apply through the state
process and if they are determined to be
high quality, they will receive
preference over other high quality
programs during the Corporation
selection process. Because their current
funding is based upon 1994 priorities,
they may apply under either 1994 or
1995 priorities, but are encouraged to
address those for 1995. They must apply
to the state using the application
instructions for new programs.

« Defense Conversion Assistance
Programs.

« Summer of Safety Continuation
Programs.

» Subtitle D programs originally
funded for two-year grants under the
National and Community Service Act of
1990. These programs did not compete
under the 1994 funding cycle.

« Subtitle H Programs of the National
and Community Service Act of 1993
renewed from Subtitle E programs
under the National and Community
Service Act of 1990.

By way of further explanation, the
requirement that Subtitle D programs
funded with two-year grants apply as
new applicants refers to those subtitle D
programs that were funded by the
former Commission on National and
Community Service for the 1993 and
1994 funding cycles.

8. Other

A number of other comments
concerned the following issues: Health
Care Eligibility—Request to allow
Members to include dependents on the
AmeriCorps health plan at the cost of
the Member. Child Care Eligibility—
Request for a more inclusive policy that
is not based on income levels, or pro-
rating awards based on income.
Education Awards Only Requirements—
Request that the Corporation cover
health care and child care costs for
programs receiving Education Awards
Only. These comments concern
statutory provisions which cannot be
changed by regulations. They can only
be changed through amendments to the
legislation. The Corporation is currently
considering possible amendments to our
legislation, and the above comments
will be considered.

Authority: 42 U.S.C. 12501 et seq.
Dated: February 6, 1995.
Terry Russell,

General Counsel, Corporation for National
Service.

[FR Doc. 95-3301 Filed 2-8-95; 8:45 am]
BILLING CODE 6050-28-P

DEPARTMENT OF DEFENSE
Department of the Air Force

USAF Scientific Advisory Board
Meeting

The Combat Mission Panel of the
USAF Scientific Advisory Board will
meet on 3 March 1995 at Langley AFB,
VA from 8:00 a.m. to 5:00 p.m.

The purpose of the meeting is to
provide advice and guidance to the ACC
Commander on air combat operations.

The meeting will be closed to the
public in accordance with Section 552b
of Title 5, United States Code,
specifically subparagraphs (1) and (4)
thereof.

For further information, contact the
Scientific Advisory Board Secretariat at
(703) 697-8845.

Patsy J. Conner,

Air Force Federal Register Liaison Officer.
[FR Doc. 95-3265 Filed 2—-8-95; 8:45 am]
BILLING CODE 3910-01-P

Department of the Army

Army Science Board; Notice of Open
Meeting

In accordance with section 10(a)(2) of
the Federal Advisory Committee Act
(Pub. L. 92-463), announcement is
made of the following Committee
Meeting:

Name of Committee: Army Science Board
(ASB).

Date of meeting: 9 March 1995.

Time of meeting: 0900-1600.

Place: Arlington, VA.

Agenda

The Army Science Board’s (ASB)
Independent Assessment Group on “Army
Family Housing” will meet to review current
AFH policies and issues and to examine new
business and privatization initiatives. This
meeting will be open to the public. Any
interested person may attend, appear before,
or file statements with the committee at the
time and in the manner permitted by the
committee. The ASB Administrative Officer,
Sally Warner, may be contacted for further
information at (703) 695-0781.

Sally A. Warner,
Administrative Officer, Army Science Board.
[FR Doc. 95-3260 Filed 2—-8-95; 8:45 am]

BILLING CODE 3710-08-M

Name Change

AGENCY: U.S. Army, DOD.
ACTION: Notice.

SUMMARY: The name of the U.S. Army
Tank-Automotive Command, Warren,
Michigan 48397-5000 has been changed
to U.S. Army-Automotive and
Armaments Command, Warren,
Michigan 48397-5000 .

ADDRESSES: U.S. Army Federal Register
Liaison Officer, HQ USAPPC, Room
1050, Hoffman Building 1, Alexandria,
VA 22331-0302.

FOR FURTHER INFORMATION CONTACT:
Kenneth L. Denton, (703) 325-6277.

SUPPLEMENTARY INFORMATION: Name
change reflects the additional
armament/chemical materiel
management mission transferred from
AMCCOM to TACOM via the Armament
Research, Development and Engineering
Center (ARDEC), and the Armament and
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Chemical Acquisition and Logistics
Activity.

Kenneth L. Denton,

Army Federal Register Liaison Officer.
[FR Doc. 95-3267 Filed 2-8-95; 8:45 am]
BILLING CODE 3710-08-M

Patient Availability for Exclusive or
Partially Exclusive Licensing of U.S.
Patent

AGENCY: U.S. Army Test and Evaluation
Command, White Sands Missile
Range—Electronic Proving Ground,
DOD.

ACTION: Notice of availability.

SUMMARY: In accordance with 37 CFR
404.7(a)(1)(i), announcement is made of
the following U.S. Patent for licensing.
These patents are assigned to the United
States of America as represented by the
Secretary of the Army, Washington, DC.
Any license granted shall comply with
35 U.S.C. 209 and 37 CFR Part 404

U.S. Patent 5,341,146, titled ““Covert
Remote Electronic Warfare Simulator.”
ADDRESSES: Commander, White Sands
Missile Range, Electronic Proving
Ground, ATTN: STEWS-EPG-TD, Fort
Huachuca, AZ 85613-7110.
FOR FURTHER INFORMATION CONTACT:
Mr. Michael J. O’Connor (602) 538—
6068, or FAX (602) 538—6361.
SUPPLEMENTARY INFORMATION: This
patent concerns a remotely controlled
device which includes receiving and
signal processing apparatus for
simulating electromagnetic jamming
signals. The simulator provides low
power rf signals representative of a
variety of jamming waveforms to a
“victim” receiver. It includes variables
representative of propagation effects and
means to replay stored data representing
the resulting signal(s) for detailed
analysis. The technology is applicable to
resting electronic systems that must
work in a jamming environment and
training operators of such equipment

Under authority of Section 11(a)(2) of
the Federal Technology Transfer Act of
1986 (Public Law 99-502) and Section
207 of Title 35, United States Code, the
Department of the Army as represented
by the U.S. Army White Sands Missile
Range—Electronic Proving Ground
wishes to license the above mentioned
United States Patent in a non-exclusive,
exclusive, or partially exclusive manner
to any party interested in manufacturing
and selling devices covered by the
above-mentioned patent.

Kenneth L. Denton,

Army Federal Register Liaison Officer.
[FR Doc. 95-3266 Filed 2—8-95; 8:45 am]
BILLING CODE 3710-08-M

Intent To Prepare an Environmental
Impact Statement for the Proposed
Maple River Dam Project in Cass
County, North Dakota

AGENCY: U.S. Army Corps of Engineers,
Omaha District, DOD.

ACTION: Notice of intent.

SUMMARY: The proposed action is to
construct a 70-foot high zoned earth
embankment dam on the Maple River in
Cass County, North Dakota. The dam
would be 1850 feet long with a top
width of 30 feet and an emergency
spillway consisting of a concrete chute
to handle the 100-year events; a second
stage emergency spillway consisting of
a 1300-foot earthen cut in the right
abutment which will handle the 200+
year flows. The project would be
operated essentially as a dry dam, with
a very small pool. The proposed dam
and spillways would be located
primarily in the NE %4 Sec 14, T 137N,
R 54 W of Cass County. This location is
approximately 8 miles northeast of
Enderlin, North Dakota. The dam and
reservoir would reduce the frequency of
the full range of potential floods and
thereby reduce the potential damage
associated with these floods. Reduction
in flood flows and damages would be
the greatest in the Maple River and
Sheyenne River valleys downstream of
the project. The primary areas affected
by the flooding are urban, agricultural,
and environmental in nature.
Approximately 15,000 acres are subject
to flooding in addition to the urban
areas of Durbin, and Mapleton, North
Dakota as well as West Fargo and
Harwood, North Dakota.

Alternatives which are anticipated to
be evaluated include similar dam sites
and combinations of multiple dam sites
as well as “wet vs. dry”” dam concepts.
The “no action” alternatives will also be
evaluated.

DATE OF SCOPING MEETING: Public
Scoping Meeting, March 15, 1995, 7
p.m., Casselton Community Center,
701—1st Street North, Casselton, North
Dakota.

ADDRESSES: Omaha District, Army Corps
of Engineers, ATTN: CEMRO-PD-M,
215 North 17th Street, Omaha, Nebraska
68102-4978.

FOR FURTHER INFORMATION CONTACT: Mr.
Robert S. Nebel, Chief, Environmental
Analysis Branch, Planning Division
(402) 221-4598.

SUPPLEMENTARY INFORMATION:
Future Schedule

Following review of comments
received during scoping, data collection
and analysis will begin for the Draft

Environmental Impact Statement (DEIS).
The Corps anticipates that the DEIS will
be released for public review in October
1995. A final Environmental Impact
Statement is anticipated to be
completed in early 1996.

Kenneth L. Denton,

Army Federal Register Liaison Officer.

[FR Doc. 95-3261 Filed 2-8-95; 8:45 am]
BILLING CODE 3710-62-M

DEPARTMENT OF EDUCATION

Advisory Committee on Student
Financial Assistance; Meeting

AGENCY: Advisory Committee on
Student Financial Assistance,
Education.

ACTION: Notice of upcoming meeting.

SUMMARY: This notice sets forth the
schedule and proposed agenda of a
forthcoming meeting sponsored by the
Advisory Committee on Student
Finance Assistance. This notice also
describes the functions of the
Committee. Notice of this meeting is
required under Section 10(a)(2) of the
Federal Advisory Committee Act. This
document is intended to notify the
general public.

DATES AND TIMES: February 27, 1995,
beginning at 9:00 a.m. and ending at
5:00 p.m.; and February 28, 1995,
beginning at 9:30 a.m. and ending at
12:00 noon.

ADDRESSES: Dupont Plaza Hotel, 1500
New Hampshire Avenue NW.,
Washington, D.C. 20036.

FOR FURTHER INFORMATION CONTACT:

Dr. Brian K. Fitzgerald, Staff Director,
Advisory Committee on Student
Financial Assistance, Portals Buildings,
1280 Maryland Avenue SW., Suite 601,
Washington, D.C. 20202—-7582 (202)
708-7439.

SUPPLEMENTARY INFORMATION: The
Advisory Committee on Student
Financial Assistance is established
under Section 491 of the Higher
Education Act of 1965 as amended by
Public Law 100-50 (20 U.S.C. 1098).
The Advisory Committee is established
to provide advice and counsel to the
Congress and the Secretary of Education
on student financial aid matters,
including providing technical expertise
with regard to systems of need analysis
and application forms, making
recommendations that will result in the
maintenance of access to postsecondary
education for low- and middle-income
students, conducting a study of
institutional lending in the Stafford
Student Loan Program, and an in-depth
study of student loan simplification. As
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a result of passage of the Omnibus
Budget Reconciliation Act (OBRA) of
1993, the Congress also directed the
Advisory Committee to conduct an
evaluation of the Ford Federal Direct
Loan Program (FDLP) and the Federal
Family Education Loan Program
(FFELP) and submit a report to Congress
and the Secretary on not less than an
annual basis on the operation of both
programs.

The proposed agenda includes (a) a
discussion session on legislative
priorities in Congress; (b) an update on
recent ED legislative proposals and
regulatory relief initiatives; (c) an
update on the progress of direct lending;
and (d) an Advisory Committee
regulatory update and planning session
of the upcoming year’s agenda.

The Advisory Committee will meet in
Washington, D.C. on February 27, 1995,
from 9:00 a.m. to 5:00 p.m., and on
February 28, from 9:30 a.m. to 12:00
noon. Space is limited and you are
encouraged to register early if you plan
to attend. To register, please contact the
Advisory Committee staff office at (202)
708-7439. The registration deadline is
February 22, 1995.

Records are kept of all Committee
proceedings, and are available for public
inspection at the Office of the Advisory
Committee on Student Financial
Assistance, Portals Building, 1280
Maryland Avenue SW., Suite 601,
Washington, D.C. from the hours of 9:00
a.m. to 5:30 p.m., weekdays except
Federal holidays.

Dated: February 6, 1995.
Ruth Beer Bletzinger,

Associate Director, Advisory Committee, on
Student Financial Assistance.

[FR Doc. 95-3219 Filed 2—-8-95; 8:45 am]
BILLING CODE 4000-01-M

Seventh Revised Sheet No. 18

ANR states that the above-referenced
tariff sheets are being filed to commence
recovery of approximately $22.2 million
of pricing differential (PD) costs that
have been incurred by ANR as a result
of the implementation of Order Nos.
636, et seq. ANR proposes a reservation
fee surcharge applicable to its Part 284
firm transportation customers to recover
ninety percent (90%) of the PD costs,
and an adjustment to the maximum base
tariff rates applicable to Rate Schedule
ITS and overrun service rendered
pursuant to Rate Schedule FTS-2, so as
to recover the remaining ten percent
(10%).

ANR states that all of its Volume No.
1 FERC Gas Tariff customers and
interested State Commissions have been
mailed a copy of this filing.

Any person desiring to be heard to
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E. Washington,
D.C. 20426 in accordance with Rules
211 and 214 of the Commission’s Rules
of Practice and Procedure (18 CFR
385.211 and 385.214). All such motions
or protests should be filed on or before
February 10, 1995. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestant parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of the application are on file with the
Commission and are available for public
inspection.

Lois D. Cashell,

Secretary.

[FR Doc. 95-3187 Filed 2—8-95; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP95-149-000]

ANR Pipeline Co.; Notice of Proposed
Changes in FERC Gas Tariff

February 3, 1995.

Take notice that on January 31, 1995,
ANR Pipeline Company (ANR),
tendered for filing as part of its FERC
Gas Tariff, Second Revised Volume No.
1, the following tariff sheets, with a
proposed effective date of February 1,
1995:

Fifth Revised Sheet No. 8
Seventh Revised Sheet No. 9
Seventh Revised Sheet No. 13
Seventh Revised Sheet No. 16

[Docket Nos. GT95-14-000 and GT95-14—
001]

Columbia Gas Transmission Corp.;
Notice of Refund Report

February 3, 1995.

Take notice that on December 28,
1994, Columbia Gas Transmission
Corporation (Columbia), tendered for
filing a refund report for the lump sum
refunds in the amount of $385,035.98
made by Columbia on October 17, 1994,
to disburse refunds received from Texas
Eastern Transmission Corporation for
Docket Nos. RP91-72, et al.

On January 30, 1995, Columbia
tendered for filing a supplemental
refund report in Docket No. GT95-14—
001. Columbia states that this filing is
being tendered to report to the Federal
Energy Regulatory Commission, and to

all parties in this docket, additional
information about the refund.

Columbia states that copies of the
report are being mailed to interested
State Commissions.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E., Washington,
DC 20426, in accordance with Rules 211
and 214 of the Commission’s Rules and
Practice and Procedure. All such
motions or protests should be filed on
or before February 10, 1995. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make the
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. Copies
of Columbia’s filing are on file with the
Commission and are available for public
inspection.

Lois D. Cashell,

Secretary.

[FR Doc. 95-3199 Filed 2—8-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket Nos. GT95-13-000 and GT95-13—
001]

Columbia Gas Transmission Corp.;
Notice of Refund Report

February 3, 1995.

Take notice that on December 22,
1994, Columbia Gas Transmission
Corporation (Columbia), tendered for
filing a refund report for the lump sum
refunds in the amount of $5,457,136.00
made by Columbia on September 23,
1994, to disburse refunds received from
Texas Eastern Transmission Corporation
attributable to rates charged under
Docket Nos. RP91-72, et al.

On January 30, 1995, Columbia
tendered for filing a supplemental
refund report in Docket No. GT95-13—
001. Columbia states that this filing is
being tendered to report to the
Commission, and to all parties in this
docket, additional information about the
refund.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC 20426, in accordance with Rules 211
and 214 of the Commission’s Rules and
Practice and Procedure. All such
motions or protests should be filed on
or before February 10, 1995. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceedings.
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Any person wishing to become a party
must file a motion to intervene. Copies
of Columbia’s filings are on file with the
Commission and are available for public
inspection.

Lois D. Cashell,

Secretary.

[FR Doc. 95-3200 Filed 2—-8-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket Nos. GT95-12—-000 and GT95-12—
001]

Columbia Gas Transmission
Corporation; Notice of Refund Report

February 3, 1995.

Take notice that on December 20,
1994, Columbia Gas Transmission
Corporation (Columbia), tendered for
filing a refund report for the lump sum
refunds made by Columbia on
September 30, 1994, in the amount of
$14,444,180.00 to disburse refunds
received from Texas Gas Transmission
Corporation for rates paid under Docket
Nos. RP91-100, RP91-101, RP91-102,
and RP91-134.

On January 30, 1995, Columbia
tendered for filing a supplemental
refund report in Docket No. GT95-12—
001. Columbia states that this filing is
being tendered to report to the
Commission, and to all parties in this
docket, additional information about the
refunds made on September 30, 1994.

Columbia states that copies of the
report are being mailed to interested
state commissions.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC 20426, in accordance with Rules 211
and 214 of the Commission’s Rules and
Practice and Procedure. All such
motions or protests should be filed on
or before February 10, 1995. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make the
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. Copies
of Columbia’s filing are on file with the
Commission and are available for public
inspection.

Lois D. Cashell,
Secretary.
[FR Doc. 94-3201 Filed 2-8-94; 8:45 am]

BILLING CODE 6717-01-M

[Docket No. RP91-174-000]

Great Lakes Gas Transmission Limited
Partnership; Notice of Semi-Annual
Transporter’'s Use Report

February 3, 1995.

Take notice that on January 31, 1995,
Great Lakes Gas Transmission Limited
Partnership (Great Lakes), filed with the
Federal Energy Regulatory Commission
(Commission) its Semi-Annual
Transporter’s Use Report.

Great Lakes states that the purpose of
its filing is to comply with Section 4.3
of Rate Schedules FT and IT of its FERC
Gas Tariff, Second Revised Volume No.
1. Great Lakes further states that the
above-described tariff provisions require
Great Lakes to file, each January 31 and
July 31, workpapers setting forth the
calculations of the monthly
Transporter’s Use percentages
applicable during each month of the
immediately preceding six-month
period.

Great Lakes states that a copy of its
filing was posted and that copies thereof
were served on each of its customers,
the Public Service Commissions of the
States of Minnesota, Wisconsin and
Michigan, and on all remaining parties
listed on the service list maintained by
the Commission’s Secretary in this
proceeding.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street NE,
Washington, DC 20426, in accordance
with Rule 211 of the Commission’s
Rules of Practice and Procedure (18 CFR
385.211). All such protests should be
filed on or before February 10, 1995.
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Copies of this filing are
on file with the Commission and are
available for public inspection in the
Commission’s Public Reference Room.
Lois D. Cashell,

Secretary.
[FR Doc. 95-3192 Filed 2—-8-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. CP95-184-000]

Natural Gas Pipeline Company of
America; Notice of Application

February 3, 1995.

Take notice that on January 30, 1995,
Natural Gas Pipeline Company of
America (Natural), 701 East 22nd Street,
Lombard, Illinois 60148, filed in Docket
No. CP95-184-000 an application
pursuant to Section 7(b) of the Natural

Gas Act for permission and approval to
abandon a transportation service
provided under Natural’s Rate Schedule
X-27 for Trident NGL, Inc. (Trident)
which was authorized in Docket No.
CP71-51, all as more fully set forth in
the application on file with the
Commission and open to public
inspection.

Natural states that pursuant to a gas
transportation agreement dated August
14, 1970 (Agreement) between Natural
and Trident (formerly Cities Service Oil
Company) (Natural’s Rate Schedule X—
27), Natural received up to 500 Mcf of
natural gas per day from the outlet of
the Bluitt Gasoline Plant in Roosevelt
County, New Mexico and delivered
such gas to Trident at an
interconnection also in Roosevelt
County, New Mexico.

Natural further states that by a letter
by Trident to Natural dated December
29, 1994, Trident notified Natural that
Natural’s transportation of gas for
Trident under the Agreement and
Natural’s Rate Schedule X—27 was no
longer required. Therefore, Natural is
requesting authority to abandon its
transportation service for Trident
performed under the Agreement and
Natural’s Rate Schedule X-27.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before
February 24, 1995, file with the Federal
Energy Regulatory Commission,
Washington, DC 20426, a motion to
intervene or a protest in accordance
with the requirements of the
Commission’s Rules of Practice and
Procedure (18 CFR 385.214 or 385.211)
and the Regulations under the Natural
Gas Act (18 CFR 157.10). All protests
filed with the Commission will be
considered by it in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party to a proceeding or to
participate as a party in any hearing
therein must file a motion to intervene
in accordance with the Commission’s
Rules.

Take further notice that, pursuant to
the authority contained in and subject to
the jurisdiction conferred upon the
Federal Energy Regulatory Commission
by Sections 7 and 15 of the Natural Gas
Act and the Commission’s Rules of
Practice and Procedure, a hearing will
be held without further notice before the
Commission or its designee on this
application if no motion to intervene is
filed within the time required herein, if
the Commission on its own review of
the matter finds that permission and
approval for the proposed abandonment
are required by the public convenience
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and necessity. If a motion for leave to
intervene is timely filed, or if the
Commission on its own motion believes
that a formal hearing is required, further
notice of such hearing will be duly
given.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for Natural to appear or be
represented at the hearing.

Lois D. Cashell,

Secretary.

[FR Doc. 95-3196 Filed 2—-8-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RP95-152-000]

NorAm Gas Transmission Co.; Notice
of Proposed Changes in FERC Gas
Tariff

February 3, 1995.

Take notice that on February 1, 1995,
NorAm Gas Transmission Company
(NGT) tendered for filing as part of its
FERC Gas Tariff, Fourth Revised
Volume No. 1, First Revised Sheet No.
168, Original Sheet No. 168A and First
Revised Sheet No. 233 and First Revised
Sheet No. 233A, to become effective
February 2, 1995.

NGT states that these revised tariff
sheets modify Section 12.1 of NGT’s
General Terms and Conditions to
provide that the compressor fuel
assessment or retention percentage
provisions of the FT, IT, or NNTS Rate
Schedule, whichever is applicable, will
not apply to transactions in which gas
is both received from and delivered to
points within the Perryville Hub and to
which no compression is required to
effectuate these transactions.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E., Washington,
D.C. 20426, in accordance with Rules
214 and 211 of the Commission’s Rules
of Practice and Procedure (18 CFR
385.214 and 385.211). All such motions
or protests should be filed on or before
February 10, 1995. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room.

Lois D. Cashell,

Secretary.

[FR Doc. 95-3184 Filed 2—8-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RP94-343-003]

NorAm Gas Transmission Co.; Notice
of Filing

February 3, 1995.

Take notice that on January 31, 1995,
NorAm Gas Transmission Company
(NGT) moved to place into effect at the
end of the suspension period the rates
and tariff sheets in NGT’s August 1,
1994 filing in this proceeding.

NGT states that its motion rate filing
complies with the Commission’s August
31, 1994 suspension order, and that it
reflects the elections made by NGT’s
customers during the open season held
to permit customers to select receipt
points under NGT’s zone rates. Pursuant
to the Commission’s August 31 Order,
NGT’s motion rate filing would become
effective on February 1, 1995.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, N.E.,
Washington, DC 20426, in accordance
with Rule 211 of the Commission’s
Rules of Practice and Procedure (18 CFR
385.211). All such protests should be
filed on or before February 10, 1995.
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Copies of this filing are
on file with the Commission and are
available for public inspection in the
Public Reference Room.

Lois D. Cashell,

Secretary.

[FR Doc. 95-3189 Filed 2—8-94; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. CP95-190-000]

Northwest Pipeline Corp.; Notice of
Application

February 3, 1995.

Take notice that on January 31, 1995,
Northwest Pipeline Corporation
(Northwest), 295 Chipeta Way, Salt Lake
City, Utah 84158, filed in Docket No.
CP95-190-000 an application pursuant
to Section 7(c) of the National Gas Act
for a certificate of public convenience
and necessity authorizing it to construct
and operate certain pipeline loop
facilities located in Whatcom County,
Washington to enhance the reliability of
service to its existing customers, all as
more fully set forth in the application
on file with the Commission and open
to public inspection.

Northwest proposes to construct and
operate 550 feet of 30-inch pipeline loop
and associated valves beginning at the
outlet of its existing Sumas Meter

Station and extending to the point of
origin of the existing 30-inch mainline
loop upstream of its Sumas Compressor
Station ““B” Plant compressors all
located within its existing Sumas
Compressor Station site (milepost
1484.5). Northwest states that the
proposed pipeline looping will
complete its 30-inch mainline loop
between its Sumas Meter Station and its
Sumas Compressor Station and will
enhance the reliability of service to its
shippers receiving Canadian gas
supplies. Northwest estimates that the
cost of the proposed facilities will be
$553,200.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before
February 24, 1995, file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20426, a motion to
intervene or a protest in accordance
with the requirements of the
Commission’s Rules of Practice and
Procedure (18 CFR 385.214 or 385.211)
and the Regulations under the Natural
Gas Act (18 CFR 157.10). All protests
filed with the Commission will be
considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants parties
to the proceeding. Any person wishing
to become a party to a proceeding or to
participate as a party in any hearing
therein must file a motion to intervene
in accordance with the Commission’s
Rules. Take further notice that, pursuant
to the authority contained in and subject
to the jurisdiction conferred upon the
Federal Energy Regulatory Commission
by Sections 7 and 15 of the Natural Gas
Act and the Commission’s Rules of
Practice and Procedure, a hearing will
be held without further notice before the
Commission or its designee on this
application if no motion to intervene is
filed within the time required herein, if
the Commission on its own review of
the matter finds that a grant of the
certificate is required by the public
convenience and necessity. If a motion
for leave to intervene is timely filed, or
if the Commission on its own motion
believes that a formal hearing is
required, further notice of such hearing
will be duly given.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for Northwest to appear or
be represented at the hearing.

Lois D. Cashell,

Secretary.

[FR Doc. 95-3197 Filed 2-8-95; 8:45 am]
BILLING CODE 6717-01-M
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[Docket No. CP94-353-001]

Questar Pipeline Co.; Notice of
Amendment to Application

February 3, 1995.

Take notice that on February 1, 1995,
Questar Pipeline Company (Questar), 79
South State Street, Salt Lake City, Utah
84111, filed an amendment to its
original application in Docket No.
CP94-353-000 which was filed
pursuant to Section 7(b) of the Natural
Gas Act requesting authority to abandon
by reclassification to a nonjurisdictional
gathering designation its Jurisdictional
Lateral (J.L.) No. 21 and Lateral No. 495.

Questar states that it is amending its
application pursuant to Section 7(b) of
the Natural Gas Act by requesting
authority to abandon, by sale, J.L. Nos.
21 and 495 to Luff Exploration
Company (Luff). Questar states the sale
to Luff will be made pursuant to the
terms and conditions of a Facility Sales
Agreement dated December 20, 1994.
The net book value of the plant
investment associated with the facilities
proposed to be sold is approximately
$18,550. Questar represents that Luff
has stated it will enter into replacement-
type gathering agreements with all
existing customers to ensure the
continuity of gathering services under
reasonable terms, conditions and rates.

Any person desiring to be heard or to
make any protest with reference to said
amendment should on or before
February 24, 1995, file with the Federal
Energy Regulatory Commission,
Washington, DC 20426, a motion to
intervene or a protest in accordance
with the requirements of the
Commission’s Rules of Practice and
Procedure (18 CFR 385.214 or 385.211)
and the Regulations under the Natural
Gas Act (18 CFR 157.10). All protests
filed with the Commission will be
considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants parties
to the proceeding. Any person wishing
to become a party to a proceeding or to
participate as a party in any hearing
therein must file a motion to intervene
in accordance with the Commission’s
Rules. All persons who have heretofore
filed need not file again.

Lois D. Cashell,

Secretary.

[FR Doc. 95-3195 Filed 2—8-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket Nos. RP94-67-018, and RP95-59—
001]

Southern Natural Gas Co.; Notice of
GSR Revised Tariff Sheets

February 3, 1995.

Take notice that on January 31, 1995,
Southern Natural Gas Company
(Southern) submitted the following tariff
sheets to its FERC Gas Tariff, Seventh
Revised Volume No. 1, to reflect
changes to its FT/FT-NN GSR billing
determinants effective for each month of
1994 and January 1, 1995:

Effective January 1, 1994

Third Sub. First Revised Sheet No. 29

Third Sub. First Revised Sheet No. 30

Third Sub. First Revised Sheet No. 31
Effective March 1, 1994

Second Sub. Third Revised Sheet No. 29

Second Sub. Third Revised Sheet No. 30

Second Sub. Third Revised Sheet No. 31
Effective April 1, 1994

Second Sub. Fourth Revised Sheet No. 29

Second Sub. Fourth Revised Sheet No. 30

Second Sub. Fourth Revised Sheet No. 31
Effective May 1, 1994

First Sub. Fifth Revised Sheet No. 29

First Sub. Fifth Revised Sheet No. 30

First Sub. Fifth Revised Sheet No. 31
Effective June 1, 1994

First Sub. Sixth Revised Sheet No. 29

First Sub. Sixth Revised Sheet No. 30

First Sub. Sixth Revised Sheet No. 31
Effective July 1, 1994

First Sub. Seventh Revised Sheet No. 29

First Sub. Seventh Revised Sheet No. 30

First Sub. Seventh Revised Sheet No. 31
Effective August 1, 1994

First Sub. Eighth Revised Sheet No. 29

First Sub. Eighth Revised Sheet No. 30

First Sub. Eighth Revised Sheet No. 31
Effective September 1, 1994

Second Sub. Ninth Revised Sheet No. 29

Second Sub. Ninth Revised Sheet No. 30

Second Sub. Ninth Revised Sheet No. 31
Effective October 1, 1994

Second Sub. Tenth Revised Sheet No. 29

Second Sub. Tenth Revised Sheet No. 30

Second Sub. Tenth Revised Sheet No. 31
Effective November 1, 1994

First Sub. Eleventh Revised Sheet No. 29

First Sub. Eleventh Revised Sheet No. 30

First Sub. Eleventh Revised Sheet No. 31
January 1, 1995

Twelfth Revised Sheet No. 29

Twelfth Revised Sheet No. 30

Twelfth Revised Sheet No. 31

Southern states that the billing
determinants are amended per the
outcome of a Commission scheduled
technical conference which developed
proper procedures for developing such
units.

Southern states that copies of the
filing were served upon Southern’s
intervening customers and interested
state commission’s

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, N.E.,

Washington, D.C. 20426, in accordance
with Rule 211 of the Commission’s
Rules of Practice and Procedure. All
such protests should be filed on or
before February 10, 1995. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Copies of Southern’s filing are on file
with the Commission and are available
for public inspection.

Lois D. Cashell,

Secretary.

[FR Doc. 95-3190 Filed 2-8-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket Nos. RP95-63—000 RP95-64-000
RP95-88-000 RP95-112-000 RP93-148-004
RP95-62-000 RP95-62—-001 RP94—-276-000
(unconsolidated)]

Tennessee Gas Pipeline Co.; Notice of
Technical Conference

February 3, 1995.

Staff is convening a technical
conference in the above dockets starting
at 9:00 am on March 6, 1995, to explore
and possibly resolve issues raised by the
filings in the various dockets. Because
of the large number of issues to be
covered, staff is prepared for the
conference to go through the entire
week if necessary to cover the issues.
An agenda and location for the
conference will be announced in a
subsequent notice. In order to have a
sufficiently sized room, it is requested
that any party planning to attend the
conference, notify staff by February 15,
1995, that they will be attending and the
number of representatives. Parties
desiring to make presentations at the
conference are encouraged to join with
others sharing the same interest and
inform staff of their requests as soon as
possible. Any questions concerning the
conference should be directed to
Christopher Young at (202) 208-0620 or
Robert McLean at (202) 208-1179.

Lois D. Cashell,

Secretary.

[FR Doc. 95-3220 Filed 2—-8-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RP95-148-000]

Texas Gas Transmission Corp.; Notice
of Cash-Out Report

February 3, 1995.

Take notice that on January 31, 1995,
Texas Gas Transmission Corporation
(Texas Gas), in compliance with the
order of the Commission issued
December 16, 1993 in Texas Gas’s Order
No. 636 restructuring proceeding, in
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Docket No. RS92-24, et al., submits for
filing a report which compares its cash-
out revenues with cash-out costs
incurred for the annual period
November 1, 1993 through October 31,
1994.

Texas Gas states that copies of the
filing are being mailed to each of Texas
Gas’s customers, the parties in Docket
No. RS92-24-000.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E. Washington,
D.C. 20426, in accordance with 18 CFR
385.214 and 385.211 of the
Commission’s Rules and Regulations.
All such motions or protests should be
filed on or before February 28, 1995.
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on
file with the Commission and are
available for public inspection in the
public reference room.

Lois D. Cashell,

Secretary.

[FR Doc. 95-3188 Filed 2—8-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. TM95-7—29-001]

Transcontinental Gas Pipe Line Corp.;
Notice of Proposed Changes in FERC
Gas Tariff

February 3, 1995.

Take notice that on January 31, 1995
Transcontinental Gas Pipe Line
Corporation (TGPL) tendered for filing
Twentieth Revised Fourth Revised
Sheet No. 50 to its FERC Gas Tariff,
Third Revised Volume No. 1, which
tariff sheet is proposed to be effective
February 1, 1995.

TGPL states that the purpose of the
instant filing is to supplement TGPL’s
FT-NT tracking filing on January 20,
1995 in Docket No. TM95-7-29-000
(January 20 Filing) which filing is

proposed to be effective January 1, 1995.

The instant filing is required in order
that the revised Rate Schedule FT-NT
rates reflected in TGPL's January 20
Filing be reflected on Sheet No. 50
effective February 1, 1995. In that
regard, on December 30, 1994 TGPL
filed in Docket No. RP95-113
(December 30 Filing) revised tariff
sheets (including a revised Sheet No.
50) which, among other things,
eliminated expired producer settlement
payment recovery provisions effective

February 1, 1995. The December 30
Filing was accepted to be effective
February 1, 1995 by a letter order issued
by the Office of Pipeline Regulation on
January 23, 1995.

TGPL states that Tariff Sheet No. 50
included in the December 30 Filing
reflects the FT-NT rates in effect prior
to TGPL’s January 20 Filing. Therefore,
the instant filing is being made to
integrate the revised FT-NT rates
proposed effective January 1, 1995 in
TGPL’s January 20 Filing with the
revisions approved in the December 30
Filing effective as of February 1, 1995.

TGPL states that copies of the instant
filing are being mailed to its FT-NT
customers and interested state
commissions.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, N.E.
Washington, D.C. 20426, in accordance
with §385.211 of the Commission’s
Rules and Regulations. All such protests
should be filed on or before February
10, 1995. Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Copies of this filing are
on file with the Commission and are
available for public inspection in the
Public Reference Room.

Lois D. Cashell,

Secretary.

[FR Doc. 95-3183 Filed 2—-8-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RP95-150-000]

Transcontinental Gas Pipe Line Corp.;
Noticed of Tariff Filing

February 3, 1995.

Take notice that on January 31, 1995,
Transcontinental Gas Pipe Line
Corporation (TGPL), tendered for filing
certain revised tariff sheets to its FERC
Gas Tariff, Original Volume No. 2,
which tariff sheets are enumerated in
the appendix attached to the filing.
Such tariff sheets are proposed to be
effective February 1, 1995.

TGPL states that the purpose of the
instant filing is to revise certain tariff
sheets to eliminate expired producer

settlement payment recovery provisions.

TGPL states that copies of the instant
filing are being mailed to customers,
State Commissions and other interested
parties.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E. Washington,

D.C. 20426, in accordance with
§8385.214 and 385.211 of the
Commission’s Rules and Regulations.
All such motions or protests should be
filed on or before February 10, 1995.
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on
file with the Commission and are
available for public inspection in the
Public Reference Room.

Lois D. Cashell,

Secretary.

[FR Doc. 95-3186 Filed 2-8-95; 8:45 am]

BILLING CODE 6717-01-M

[Docket No. MT95-5-000]

Transcontinental Gas Pipe Line Corp.;
Notice of Proposed Changes in FERC
Gas Tariff

February 3, 1995.

Take notice that on January 31, 1995,
Transcontinental Gas Pipe Line
Corporation (TGPL) tendered for filing
certain revised tariff sheets to its FERC
Gas Tariff, Third Revised Volume No. 1,
which tariff sheets are enumerated in
Appendix A attached to the filing. Such
tariff sheets are proposed to be effective
on February 1, 1995.

TGPL states that the purpose of the
instant filing is to revise currently
effective tariff provisions to comport
with the requirements of Order Nos. 566
and 566—A. TGPL has requested a
waiver of the notice requirements of
Section 154.22 of the Commission’s
Regulations to the extent necessary to
permit the tariff sheets to become
effective February 1, 1995.

TGPL states that copies of the filing
are being mailed to each of its
customers, State Commissions and other
interested parties.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, N.E.,
Washington, D.C. 20426, in accordance
with Section 385.211 of the
Commission’s Rules and Regulations.
All such protests should be filed on or
before February 10, 1995. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Copies of this filing are on file with the
Commission and are available for public



Federal Register / Vol. 60, No. 27 / Thursday, February 9, 1995 / Notices

7765

inspection in the Public Reference
Room.

Lois D. Cashell,

Secretary.

[FR Doc. 95-3194 Filed 2—-8-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RP95-151-000]

Trunkline Gas Co.; Notice of Proposed
Changes in FERC Gas Tariff

February 3, 1995.

Take notice that on February 1, 1995,
Trunkline Gas Company (Trunkline)
tendered for filing as part of its FERC
Gas Tariff, First Revised Volume No. 1,
the following revised tariff sheets, with
a proposed effective date of March 3,
1995:

Second Revised Sheet No. 36
First Revised Sheet No. 57
First Revised Sheet No. 63
Third Revised Sheet No. 162
Second Revised Sheet No. 397

Trunkline states that these revised
tariff sheets update Trunkline’s tariff for
personnel and telephone changes and
provide for No Notice Service and Small
Shipper Transportation service to be
available to any party that qualifies for
the service.

Trunkline states that copies of this
filing are being mailed to all affected
shippers and interested state regulatory
agencies.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E., Washington,
D.C. 20426, in accordance with
§§385.211 and 385.214 of the
Commission’s Rules and Regulations.
All such motions or protests should be
filed on or before February 10, 1995.
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on
file with the Commission and are
available for public inspection in the
Public Reference Room.

Lois D. Cashell,

Secretary.

[FR Doc. 95-3185 Filed 2—-8-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RP92-122-003]

Trunkline LNG Co.; Notice of Annual
Reconciliation Report

February 3, 1995.

Take notice that on January 31, 1995,
Trunkline LNG Company (TLC)
tendered for filing working papers
reflecting its second annual
reconciliation report.

TLC states that the information is
submitted pursuant to Article VIII,
Section 4 of the Stipulation and
Agreement in the above-captioned
proceeding which requires TLC to
submit, on an annual basis, a report of
the cost and revenues which result from
the operation of the PLNG-2 tariff dated
June 26,1987, as amended December 1,
1989.

TLC states that copies of this filing
have been served on all participants in
the proceeding and applicable state
regulatory agencies

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, N.E.,
Washington, D.C. 20426, in accordance
with Rule 211 of the Commission’s
Rules of Practice and Procedure 18 CFR
385.211. All such protests should be
filed on or before February 10, 1994.
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make Protestants parties to
the proceeding. Copies of this filing are
on file with the Commission and are
available for public inspection.

Lois D. Cashell,

Secretary.

[FR Doc. 95-3191 Filed 2—-8-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RP91-54-011]

Trunkline Gas Co.; Notice of Annual
Reconciliation Report

February 3, 1995.

Take notice that on January 31, 1995,
Trunkline Gas Company (Trunkline)
tendered for filing working papers
reflecting its third annual take-or-pay
volumetric surcharge reconciliation.

Trunkline states that the information
is submitted pursuant to Article I,
Section 8 of the Stipulation and
Agreement in the above-captioned
proceeding which requires Trunkline to
submit, on an annual basis, a report of
the take-or-pay volumetric surcharge
amounts collected from its customers.

Trunkline states that copies of this
filing have been served on all
participants in the proceeding and
applicable state regulatory agencies.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, N.E.,
Washington, D.C. 20426, in accordance
with Rule 211 of the Commission’s
Rules of Practice and Procedure 18 CFR
385.211. All such protests should be
filed on or before February 10, 1995.
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Copies of this filing are
on file with the Commission and are
available for public inspection.

Lois D. Cashell,
Secretary.
[FR Doc. 95-3193 Filed 2-8-95; 8:45 am]

BILLING CODE 6717-01-M

[Docket No. GT95-20-000]

Trunkline Gas Co.; Notice of Proposed
Changes in FERC Gas Tariff

February 3, 1995.

Take notice that on February 1, 1995,
Trunkline Gas Company (Trunkline)
tendered for filing as part of its FERC
Gas Tariff, First Revised Volume No. 1,
revised tariff sheets, as listed on
Appendix A attached to the filing,
proposed to be effective November 1,
1994, December 1, 1994 and January 1,
1995.

Trunkline states that this filing is
being made in compliance with Section
154.41(b) of the Commission’s
Regulations. Trunkline states that the
revised tariff sheets reflects updates to
the Index of Firm Customers.

Trunkline states that copies of this
filing are being mailed to all affected
shippers and interested state regulatory
agencies.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E., Washington,
D.C. 20426, in accordance with
§§385.211 and 385.214 of the
Commission’s Rules and Regulations.
All such motions or protests should be
filed on or before February 10, 1995.
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on
file with the Commission and are
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available for public inspection in the
Public Reference Room.

Lois D. Cashell,

Secretary.

[FR Doc. 95-3198 Filed 2-8-95; 8:45 am]
BILLING CODE 6717-01-M

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-5150-7]

Public Water Supply Supervision
Program; Program Revision for the
States of Arkansas, Louisiana, New
Mexico, Oklahoma and Texas

AGENCY: Environmental Protection
Agency.
ACTION: Notice.

SUMMARY: Notice is hereby given that
the States of Arkansas, Louisiana, New
Mexico, Oklahoma and Texas are
revising their approved State Public
Water Supply Supervision Primacy
Program. These States have adopted
drinking water regulations for (1)
synthetic organic chemicals, volatile
organic chemicals, inorganic chemicals,
and monitoring for unregulated
contaminants that correspond to the
National Primary and Secondary
Drinking Water Regulations for
synthetic organic chemicals, volatile
organic chemicals, inorganic chemicals,
monitoring for unregulated
contaminants, and National Primary
Drinking Water Regulations
Implementation promulgated by EPA on
January 30, 1991 (56 FR 3526), July 1,
1991 (56 FR 30266), and July 17, 1992
(57 FR 31776). EPA has determined that
these State program revisions are no less
stringent than the corresponding
Federal regulations. Therefore, EPA has
tentatively decided to approve these
State program revisions.

All interested parties are invited to
request a public hearing. A request for
a public hearing must be submitted by
March 13, 1995 to the Regional
Administrator at the address shown
below. Frivolous or insubstantial
requests for a hearing may be denied by
the Regional Administrator. However, if
a substantial request for a public hearing
is made by March 13, 1995, a public
hearing will be held. If no timely and
appropriate request for a hearing is
received and the Regional Administrator
does not elect to hold a hearing on his
own motion, this determination shall
become effective on March 13, 1995.

A request for a public hearing shall
include the following: (1) The name,
address, and telephone number of the
individual, organization, or other entity

requesting a hearing. (2) A brief
statement of the requesting person’s
interest in the Regional Administrator’s
determination and of information that
the requesting person intends to submit
at such hearing. (3) The signature of the
individual making the request; or, if the
request is made on behalf of an
organization or other entity, the
signature of a responsible official of the
organization or other entity.
ADDRESSES: All documents relating to
this determination are available for
inspection between the hours of 9:00
a.m. and 3:30 p.m., Monday through
Friday, at the following offices:
Arkansas Department of Health,
Engineering Division, 4815 West
Markham Street, Little Rock, AR
75205
Louisiana Department of Health and
Hospitals, Office of Public Health—
Engineering, 325 Loyola Avenue, New
Orleans, LA 70112
New Mexico Environment Department,
Drinking Water Bureau, 2052 Galisteo,
Suite B, Santa Fe, NM 87501
Oklahoma Department of Environmental
Quality, Water Quality Division, 1000
N.E. 10th Street, Oklahoma City, OK
73117
Texas Natural Resource Conservation
Commission, Water Utilities Division,
12015 Park 35 Circle, Bldg F, Suite
3202, Austin, TX 78753
Regional Administrator, Environmental
Protection Agency, Region 6, 1445
Ross Avenue, Dallas, Texas 75202—
2733
FOR FURTHER INFORMATION CONTACT: O.
Thomas Love, Jr., EPA, Region 6, Water
Supply Branch, at the Dallas address
given above; telephone (214) 665-7150.
(Sec. 1413 of the Safe Drinking Water Act, as
amended, (1986) and 40 CFR 142.10 of the

National Primary Drinking Water
Regulations)

Dated: January 26, 1995.
Allyn M. Davis,
Acting Regional Administrator.
[FR Doc. 95-3293 Filed 2—-8-95; 8:45 am]
BILLING CODE 6560-50-P

[FRL-5150-8]

Office of Research and Development
Office of Exploratory Research;
Reducing Uncertainty in Risk
Assessment and Improving Risk
Reduction Approaches

AGENCY: Environmental Protection
Agency.
ACTION: 1995 Grants for Research.

SUMMARY: The U.S. Environmental
Protection Agency (EPA) invites
research grant applications in four areas
of special interest to its mission:

¢ Human health risk assessment.

¢ Indoor air quality in large office
buildings.

< Air pollutants (particulate matter,
tropospheric ozone, and toxics).

* Regional hydrologic vulnerability to
global climate change.

This invitation provides relevant
background information, summarizes
EPA interests in the four topic areas,
and describes the application and
review process.

Background

EPA has increased funding for its
investigator-initiated research grants in
fiscal year 1995. EPA therefore is
issuing two additional Requests for
Applications (RFAs), of which this is
one. The other is a joint solicitation
with the National Science Foundation
(NSF) that identifies three areas of
interest to both agencies—water and
watersheds; valuation and
environmental policy; and technology
for a sustainable environment (pollution
prevention).

Information on the NSF/EPA
solicitation can be obtained by
contacting Dr. Penny Firth at NSF, (703)
306-1480, or Dr. Melinda McClanahan
at EPA, (202) 260-7473.

EPA Mission and R&D Strategy

The mission of EPA—and its unique
role—is the joint protection of
environmental quality and human
health through effective regulations and
other policy decisions. Achievement of
this mission requires the application of
sound science to the assessment of
environmental problems and evaluation
of solutions. Moreover, a significant
challenge is to support long-term
research that anticipates future
environmental problems and strives to
fill significant gaps in knowledge
relevant to meeting regulatory goals.

This Request for Applications and the
joint EPA/NSF solicitation are
important steps toward ensuring that
EPA is positioned to provide national
leadership as the country enters a new
generation of environmental protection.

EPA recently reorganized its research
programs to focus on major areas of
uncertainty associated with assessment
and reduction of risks to human health
and ecosystems. Through its
laboratories and through grants to
universities and other not-for-profit
institutions, EPA will conduct and
support research in the subject matter
areas where regulatory officials face the
most significant gaps in knowledge
about environmental risks. Because risk
is a function of both hazard and
exposure, EPA will promote research in
both domains—according highest
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priority to those areas where risk
assessors are most in need of new
concepts, data, and methods. At the
same time, EPA will foster the
development and evaluation of new risk
reduction technologies across a
spectrum, from pollution prevention
through end-of-pipe controls, to
remediation and monitoring.

Research Topics of Interest
1. Human Health Risk Assessment

As described in the recent NRC report
entitled ““Science and Judgement in Risk
Assessment,” EPA uses health risk
assessments to establish exposure limits
and set priorities for regulatory
activities. However, EPA is hampered
by gaps in methods, models, and data
needed to support risk assessments. In
many cases default assumptions are
used to extrapolate from animals to
humans, from high to low doses, from
acute to chronic exposures, and from
lowest effect levels to no-effect levels.

One of EPA’s Office of Research and
Development’s major research goals is to
reduce reliance on such assumptions.
For example, EPA needs biologically
and physiologically-based predictive
models that will provide new concepts,
data, and methods that can replace
default assumptions.

Research is needed on the following
areas.

« Methods for estimating dose from
cumulative human exposure (e.g., via
air, water, soil, and food) to significant
and persistent environmental
contaminants. This research is intended
to support evaluation of cumulative
exposure and dose apportionment and
to demonstrate the application of the
methods developed to estimate human
health risks.

¢ Principles governing age-dependent
responses to environmental
contaminants and to improve
capabilities for animal-to-human
extrapolation of health risks.
Neurotoxicity is a priority response to
be evaluated, but other end points will
be considered.

¢ Quantitative toxicokinetic and
toxicodynamic interactions among
chemicals in environmental mixtures of
members of chemical classes that are
significant environmental contaminants
(e.g., PAHSs, halogenated solvents,
metals, chlorinated dioxins and furans,
PCBs, and pesticides).

¢ Toxicological interactions such as
additivity, synergism, and antagonism
in such mixtures. To improve the ability
to estimate risks from environmental
exposures, a priority is research that is
focused on realistic exposures to
environmental contaminants.

» Methods for quantifying non-cancer
risks, such as reproductive or
developmental disorders. Of special
interest are methods that are based on
validated correlations between
biochemical or physiological markers
and clinical end-points.

 Inter-individual and intra-
individual variability in factors that
affect susceptibility to toxicity from
environmental contaminants. Further,
research is needed to elucidate
relationships between such variability
and disease outcome.

¢ Human and animal reproductive
processes vulnerable to environmental
contamination. This research is needed
to identify keystone or sentinel species
whose reproduction can be monitored to
signal potential risk to other species,
including humans.

« Major uncertainties in risk
assessment for microbial pathogens in
surface and drinking waters. For
example, critical gaps in knowledge
exist with respect to occurrence and
levels of microbial waterborne
pathogens, infectious dose, survival in
the environment, and susceptibility to
treatment processes.

« Other research areas as defined by
proposers that contribute to the overall
goals of this research topic.

Approximately $3.0 million will be
available from fiscal year 1995 funds. A
typical project will be supported for a
period of up to 3 years at $150,000 per
year.

2. Indoor Air Quality in Large Office
Buildings

The 1986 Superfund Amendments
and Reauthorization Act (SARA) Title
IV directs EPA to conduct and support
research on indoor air quality. An
important aspect of this research is
improving the scientific understanding
of, and reducing the uncertainties
surrounding, the relationships among
indoor air quality, human exposures,
and large building design and operation.

Of interest are cross-sectional and/or
longitudinal studies of large office
buildings in relatively large
geographical regions across the United
States that characterize the relationships
among:

* The physical, mechanical and
environmental factors that influence
indoor air quality;

¢ Relevant human exposures to
aerosols, micro-organisms, volatile
organic compounds, and other
parameters such as air exchange rate
and pesticides;

« The pathways through which these
exposures occur;

« Occupant perceptions of indoor air
quality and occupant productivity;

¢ The extent to which human activity
patterns, building system operating
practices or design, and indoor or
outdoor air quality affect these
exposures; and

¢ Other research areas as defined by
proposers that contribute to the overall
goals of this research topic.

To provide high quality data
necessary for intra- and inter-building
comparisons, minimum data
requirements and analytical protocols
must be the same or equivalent to those
recommended in the following two
documents: “*A Standardized EPA
Protocol for Characterizing Indoor Air
Quality in Large Office Buildings,” (6/
1/94) and “The United States
Environmental Protection Agency’s
Large Building Studies Quality
Assurance Overview Document,” (11/1/
94). Copies of these two documents can
be obtained by contacting Ross
Highsmith at (919) 541-3121, or
pahl.dale@epamail.epa.gov.

Approximately $1.5 million will be
available from fiscal year 1995 funds. A
typical project will be supported for a
period of up to 3 years at $150,000 per
year.

3. Air Pollutants (Particulate Matter,
Tropospheric Ozone, and Toxics)

Certain widespread (criteria) air
pollutants, such as ozone and
particulate matter (PM), continue to
pose serious public health risks for
susceptible members of the U.S.
population or risks to sensitive
ecosystems. The Clean Air Act requires
that EPA establish and periodically
review and revise, as appropriate,
criteria and National Ambient Air
Quality Standards (NAAQS) for such
pollutants. The Act also requires State
Implementation Plans (SIPs) to be
prepared, which describe control
strategies that States and local
authorities will employ to bring non-
attainment areas into compliance with
the NAAQS.

The EPA is seeking investigator-
initiated grant proposals aimed at
generating new knowledge to:

(1) Improve the scientific basis for
future reassessment of the PM NAAQS;

(2) Reduce uncertainties in SIP
modeling projections for tropospheric
ozone and measurement of the
effectiveness of SIPs in meeting the
ozone NAAQS;

(3) Increase the understanding of
transport and deposition of volatile and
semi-volatile toxic pollutants, and the
ultimate exposure of humans and
ecosystems to them; and

(4) Other research areas as defined by
proposers that contribute to the overall
goals of this research topic.
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Of particular interest in relation to the
first area are projects that will provide
information useful in resolving
controversies regarding epidemiologic
analyses that suggest associations
between increased mortality and
morbidity, and particulate matter
concentrations markedly below the
current particulate matter NAAQS,
including:

¢ Improving quantitative estimates of
particulate matter exposure;

« Employment of epidemiologic
analyses that more directly estimate
potential effects; and

« Evaluation of potential confounding
variables (e.g., weather).

Possible approaches may involve, but
are not restricted to, alternative
biostatistical models, coupling existing
or refined epidemiologic analyses to
improved exposure data, case-control or
cross-sectional studies of mortality,
indices of morbidity, and/or biomarkers
of effects. The relative roles of fine
versus coarse particles and of chemical
composition are of particular interest.

Of interest in the second area is
fundamental research in the
atmospheric chemistry, modeling,
emissions, and ambient measurement of
tropospheric ozone contributing to
strengthened control strategy
development and improved assessment
of SIP effectiveness, including:

¢ Kinetic and mechanistic studies of
gas-phase reactions involving aromatic
volatile organic compounds (VOCs),
biogenic VOCs, long-chain alkenes and
alkanes that participate in ambient
photochemistry, and studies on the link
between ozone and heterogeneous or
aqueous-phase reactions;

« Studies to explore boundary layer
turbulence and mixing, and their
interaction with atmospheric chemistry,
and studies of quantitative techniques
for assessing the errors or uncertainties
inherent in concentration estimates
from ozone air quality modeling
systems;

¢ Studies of large-scale fluxes of
biogenic emissions of VOCs and NOx
for different landscapes;

¢ Studies that may lead to new
techniques for ambient measurement,
on short time scales, of chemically-
significant trace gases participating in
the photochemistry of ozone; and

¢ Both in-situ and remotely-sensed
studies of innovative methods for using
ambient concentration and
meteorological measurements in
assessing the potential ozone response
to local changes in precursor emissions/
concentrations.

Of interest in the third area are
projects that address compounds,
including aerosols, semi-volatile

pollutants, and/or trace metals that
travel through the air pathway,
especially those that are persistent,
mobile, or bioaccumulative. Also of
interest are projects that investigate
major uncertainties in:

« Transport and atmospheric phase
equilibria;

« Composition versus particle size;

» Deposition to surfaces;

» Food chain uptake from
atmospheric deposition; and/or

« Dermal exposure from atmospheric
deposition.

Projects are encouraged that result in
new or improved databases, algorithms,
models, or modules for pre-existing
models that can be used by the scientific
community in the analysis of transport
and fate of air toxics; the quantification
of air and air-deposition pathways; and
the assessment of risks for air toxics.

Approximately $2.5 million will be
available from fiscal year 1995 funds. A
typical project will be supported for a
period of up to 3 years at $150,000 per
year.

4. Regional Hydrologic Vulnerability to
Global Climate Change

Vulnerability research is a major
responsibility of EPA’s Global Climate
Change Research Program.
Understanding regional vulnerability to
climate change is critically dependent
on understanding how projected wide-
spread climate change affects the
hydrologic watershed at scales where
water resources and related ecologic,
economic, and socio-political impacts
are manifested. In order to make
informed decisions concerning the risks
of global change, the public and
policymakers need a better
understanding of the hydrologic
vulnerabilities of regional systems. This,
in turn, requires improved
methodologies that identify and
quantify physical and economic
regional vulnerabilities to competing
hydrologic demands, under current
climate patterns and under projected
climate-change scenarios.

Attempts to quantify these types of
vulnerabilities have been hampered by
the absence of techniques for
performing regional analyses using
projected climate change. These
regional analyses should include both
direct hydrologic response (e.g., soil
moisture, streamflow, stream
temperature) as well as secondary
impacts upon regional ecology and
economics. Major sources of uncertainty
in conducting regional hydrologic
analyses are the sensitivities of regional
hydrologic systems to changing climate
and future demands for water.
Accordingly, as part of EPA’s interest in

watershed research, this solicitation
invites proposals that address climate
change aspects of watershed hydrology
in the following areas:

¢ Translation of climatic information
into water availability (e.qg., soil
moisture and streamflow) and other
ecologic variables as required by water
resource and natural resource modelers.

¢ Linkage of water availability with
water and natural resource response
prediction.

¢ Linkage with economic activities in
various sectors (e.g., agriculture and
forestry) competing for the water
resources, and associated feedbacks.

¢ Other research areas as defined by
proposers that contribute to the overall
goals of this research topic.

This solicitation seeks proposals that
may include a range of innovative
research approaches, from modeling to
data analysis and observational and
experimental approaches, singly or in
combination. Proposals are encouraged
without regard to specific location of
any proposed hydrologic regional
setting but should reflect the goal to
reduce uncertainties in watershed
hydrology as influenced by concerns
about vulnerabilities to climate change.

Approximately $1.0 million will be
available from fiscal year 1995 funds. A
typical project will be supported for a
period of up to 3 years at $150,000 per
year.

The Application

Proposed projects must be research
designed to advance the state of
knowledge in the indicated areas of
environmental science and technology.
Applications will not be accepted for
routine monitoring, state-of-the-art or
market surveys, literature reviews,
development or commercialization of
proven concepts, or for the preparation
of materials and documents, including
process designs or instruction manuals.

Application forms and instructions
are available in the EPA Research Grants
Application Kit. Interested investigators
should review the materials in this kit
before preparing an application for
assistance. The kits can be obtained at
the following address: U.S.
Environmental Protection Agency,
Office of Research and Development,
Office of Exploratory Research (8703),
401 M Street SW., Washington, DC
20460, (202) 260-7474.

Each application for assistance must
consist of the Application for Federal
Assistance Forms (Standard Forms—SF
424 and 424A), separate sheets that
provide the budget breakdown for each
year of the project, the resumes for the
principal investigator and co-workers,
the abstract of the proposed project, and



Federal Register / Vol. 60, No. 27 / Thursday, February 9, 1995 / Notices

7769

a project narrative that includes a
quality assurance narrative. All
certification forms (e.g., lobbying
certification) must be signed and
included with the application.

The closing date for application
submission is April 17, 1995 at 4:00
p.m. est.

To be considered, the original and
eight copies of the fully developed
research grant application, prepared in
accordance with instructions in the
Application for Federal Assistance
Forms, must be received by the EPA
Office of Exploratory Research no later
than the above closing date. Informal,
incomplete, or unsigned proposals will
not be considered. Completed
applications should be sent via regular
or express mail to: U.S. Environmental
Protection Agency, Office of Research
and Development, Office of Exploratory
Research (8703), 401 M Street SW.,
Washington, DC 20460.

Applications sent via express mail
should have the following telephone
number listed on the express mail label:
(202) 260-7445.

Special Instructions

The following special instructions
apply to all applicants responding to
this Request for Application.

« Applications must be unbound and
clipped or stapled. The SF-424 must be
the first page of the application. Budget
information should immediately follow
the SF-424. All certification forms
should be placed at the end of the
application.

e Applicants must be identified by
printing “OER-95" in block 10 of the
SF-424. This will facilitate proper
assignment and review of the
application.

« A one-page abstract must be
included with the application.

e The “project narrative” section of
the application must not exceed 25,
consecutively-numbered, 8%z x 11 inch
pages of standard type (i.e., 12 point),
including tables, graphs, and figures.
For purposes of this limitation, the
“project narrative’ section of the
application consists of the following six
items:

1. Description of Project
2. Objectives
3. Results or Benefits Expected
4. Approach
5. General Project Information
6. Quality Assurance

Any attachments, appendices, and
other references for the narrative section
may be included but must remain
within the 25-page limitation.
Appendices will not be considered an
integral part of the narrative.

Items not included under the 25-page
limitation are the SF—424 and other
forms, budgets, resumes, and the
abstract. Resumes must not exceed two
consecutively-numbered pages for each
investigator and should focus on
education, positions held, and most
recent or related publications.

Applications not meeting these
requirements will be returned to the
applicant without review.

Quality Assurance

Data sets resulting from EPA-funded
environmental research often are used
directly by regulatory officials when
establishing standards or when making
other policy decisions. Explicit
indicators of data quality are essential
for determining whether a particular
data set is appropriate for use in a
specific context. To that end, EPA
regulations require that grant-funded
projects address quality assurance.

The application must include a
quality assurance narrative statement,
not to exceed two pages, which for each
item listed below, either presents the
required information or provides
justification as to why the item does not
apply to the proposed research.

* The intended use of the data and
the associated acceptance criteria for
data quality (i.e., precision, accuracy,
representativeness, completeness, and
comparability).

« Project requirements for precision,
accuracy, representativeness,
completeness, and comparability, and
how these will be determined.

« Procedures for selection of samples
or sampling sites, and collection or
preparation of samples.

» Procedures for sample handling,
identification, preservation,
transportation, and storage.

« Description of measurement
methods or test procedures, with a
statement of performance characteristics
if methods are non-standard.

« Standard quality assurance/quality
control procedures (e.g., American
Society for Testing Materials, American
Public Health Association, etc.) to be
followed. Non-standard procedures
must be documented.

 Data reduction and reporting
procedures, including description of
statistical analyses to be used.

Guidelines and Limitations

All recipients are required to provide
a minimum of 1% of the total project
cost, which may not be taken from
Federal sources. Subcontracts for
research to be conducted under the
grant should not exceed 40% of the total
direct cost of the grant for each year in
which the subcontract is awarded.

Eligibility

Academic and not-for-profit
institutions located in the U.S., and
state or local governments are eligible
under all existing authorizations. Profit-
making firms are eligible only under
certain laws, and then under restrictive
conditions, including the absence of any
profit from the project. Federal agencies
and federal employees are not eligible to
participate in this program. Potential
applicants who are uncertain of their
eligibility should contact EPA’s Grants
Operations Branch at (202) 260-9266.

Review and Selection

All grant applications are initially
reviewed by EPA to determine their
legal and administrative acceptability
and responsiveness to this solicitation.
Acceptable applications are then
reviewed by an appropriate technical
peer review group. This review is
designed to evaluate and rank each
proposal according to its scientific
merit. Each review group is composed
primarily of non-EPA scientists,
engineers, social scientists, and/or
economists who are experts in their
respective disciplines. All reviewers are
proficient in the technical areas that
they are reviewing. The reviewers use
the following criteria in their reviews:

¢ Quality of the research plan
(including theoretical and/or
experimental design, originality, and
creativity);

* Qualifications of the principal
investigator and staff, including
knowledge of relevant subject areas;

¢ Potential contribution of the
research to advancing scientific
knowledge in the environmental area;

¢ Availability and adequacy of
facilities and equipment; and

« Budget justification—justification
for equipment will receive special
attention.

A summary statement of the scientific
review of the panel is provided to each
applicant.

Funding decisions are the sole
responsibility of EPA. Grants are
selected on the basis of technical merit,
relevancy to the research priorities
outlined, program balance, and budget.

Proprietary Information

By submitting an application in
response to this solicitation, the
applicant grants EPA permission to
share the application with technical
reviewers both within and outside of the
Agency.

Applications containing proprietary
or other types of confidential
information will be immediately
returned to the applicant without
review.



7770

Federal Register / Vol. 60, No. 27 / Thursday, February 9, 1995 / Notices

Funding Mechanism

The funding mechanism for all
awards issued under this solicitation
will consist of a grant agreement
between EPA and the recipient.

In accordance with Public Law 95—
224, a grant is used to accomplish a
public purpose of support or
stimulation authorized by Federal
statute rather than acquisition for the
direct benefit of the Agency. In using a
grant instrument rather than a
cooperative agreement, EPA anticipates
that there will be no substantial
involvement during the course of the
grant, between the recipient and the
Agency.

Minority Institution Assistance

Pre-application assistance is available
upon request for potential investigators
representing institutions identified by
the Secretary, Department of Education,
as Historically Black Colleges or
Universities (HBCUSs), Hispanic
Association of Colleges and Universities
(HACUSs), or Native American or Tribal
Colleges. For further information on
minority assistance, contact Charles
Mitchell by telephone at (202) 260—
7473, by faxing a written request to
(202) 260-0211, or by mailing it to the
above-listed address for EPA’s Office of
Exploratory Research.

Contacts

Additional general information on the
grants program may be obtained by
contacting: U.S. Environmental
Protection Agency, Office of Exploratory
Research (8703), 401 M Street SW.,
Washington, DC 20460, Phone: (202)
260-7474, Fax: (202) 260-0211.

Applicants with technical questions
may contact the appropriate individual
identified below.

Contacts for Research Topics of Interest
Human Health Risk Assessment

¢ Kevin Garrahan (202) 260-2588.
Indoor Air Quality in Large Office
Buildings

¢ Ross V. Highsmith (919) 541-7828.

e Kevin Y. Teichman (202) 260-7669.

Air Pollutants (particulates, ozone, &
toxics)

¢ llaL. Cote (919) 541-3644
(particulates).

e James S. Vickery (919) 541-2184
(ozone).

e Larry T. Cupitt (919) 541-2454
(toxics).
Regional Hydrologic Vulnerability to
Global Climate Change

« Barbara M. Levinson, (202) 260—
5983.

« Joel D. Scheraga, (202) 260-4029.
Dated: February 1, 1995.
Approved:

Robert J. Huggett,

Assistant Administrator for Research and
Development.

[FR Doc. 95-3292 Filed 2-8-95; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL RESERVE SYSTEM

F & M National Corporation, et al.;
Formations of; Acquisitions by; and
Mergers of Bank Holding Companies

The companies listed in this notice
have applied for the Board’s approval
under section 3 of the Bank Holding
Company Act (12 U.S.C. 1842) and §
225.14 of the Board’s Regulation Y (12
CFR 225.14) to become a bank holding
company or to acquire a bank or bank
holding company. The factors that are
considered in acting on the applications
are set forth in section 3(c) of the Act
(12 U.S.C. 1842(c)).

Each application is available for
immediate inspection at the Federal
Reserve Bank indicated. Once the
application has been accepted for
processing, it will also be available for
inspection at the offices of the Board of
Governors. Interested persons may
express their views in writing to the
Reserve Bank or to the offices of the
Board of Governors. Any comment on
an application that requests a hearing
must include a statement of why a
written presentation would not suffice
in lieu of a hearing, identifying
specifically any questions of fact that
are in dispute and summarizing the
evidence that would be presented at a
hearing.

Unless otherwise noted, comments
regarding each of these applications
must be received not later than March
6, 1995.

A. Federal Reserve Bank of
Richmond (Lloyd W. Bostian, Jr., Senior
Vice President) 701 East Byrd Street,
Richmond, Virginia 23261:

1. F & M National Corporation,
Winchester, Virginia; to acquire 100
percent of the voting shares of Bank of
the Potomac, Inc., Herndon, Virginia.

B. Federal Reserve Bank of Atlanta
(Zane R. Kelley, Vice President) 104
Marietta Street, N.W., Atlanta, Georgia
30303:

1. Community Group, Inc.,
Chattanooga, Tennessee; to acquire 100
percent of the voting shares of Etowah
Bancing Company, Etowah, Tennessee,
and thereby acquire Southern United
Bank of McMinn County, Etowah,
Tennessee.

2. Greater Rome Bancshares, Inc.,
Rome, Georgia; to become a bank
holding company by acquiring 100
percent of the voting shares of Greater
Rome Bank, Rome Georgia, a de novo
bank.

C. Federal Reserve Bank of Chicago
(James A. Bluemle, Vice President) 230
South LaSalle Street, Chicago, Illinois
60690:

1. AMCORE Financial, Inc., Rockford,
Ilinois; to acquire 100 percent of the
voting shares of NBM Bancorp, Inc.,
Mendota, lllinois, and thereby indirectly
acquire First National Bank of Peru,
Peru, Illinois, and National Bank of
Mendota, Mendota, Illinois.

D. Federal Reserve Bank of
Minneapolis (James M. Lyon, Vice
President) 250 Marquette Avenue,
Minneapolis, Minnesota 55480:

1. Otto Bremer Foundation and
Bremer Financial Corporation, both of
St. Paul, Minnesota; to merge with
Morris State Bancorporation, Morris,
Minnesota, and thereby indirectly
acquire Morris State Bank, Morris,
Minnesota.

E. Federal Reserve Bank of Kansas
City (John E. Yorke, Senior Vice
President) 925 Grand Avenue, Kansas
City, Missouri 64198:

1. American State Bank ESOP, Broken
Bow, Oklahoma; to become a bank
holding company by acquiring 37.04
percent of the voting shares of American
State Bancshares, Inc., Broken Bow,
Oklahoma, and thereby indirectly
acquire American State Bank, Broken
Bow, Oklahoma.

2. Overland Bancorp, Inc., Belton,
Missouri; to become a bank holding
company by acquiring 80 percent of the
voting shares of Bank of Belton, Belton,
Missouri.

F. Federal Reserve Bank of Dallas
(Genie D. Short, Vice President) 2200
North Pearl Street, Dallas, Texas 75201-
2272:

1. Gulf Southwest Nevada Bancorp,
Inc., Reno, Nevada; and Gulf Southwest
Bancorp, Inc., Houston, Texas to acquire
100 percent of the voting shares of
Texas Gulf Coast Bancorp, Inc.,
Houston, Texas, and thereby indirectly
acquire First Bank Mainland, LaMarque,
Texas; First Bank Pearland, Pearland,
Texas; and Texas City Bank, Texas City,
Texas.

Board of Governors of the Federal Reserve
System, February 3, 1995.

Jennifer J. Johnson,

Deputy Secretary of the Board.

[FR Doc. 95-3236 Filed 2—-8-95; 8:45 am]
BILLING CODE 6210-01-F
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Charles L. Frickey, et al.; Change in
Bank Contr